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INTERNATIONAL RESPONSIBILITY FOR HOSTILE 
PROPAGANDA AGAINST FOREIGN STATES 


By LAWRENCE PREUSS 
Assistant Professor of Political Science, University of Michigan 


Intensive campaigns of hostile and subversive propaganda against the ter- 
ritorial integrity and political order of foreign states have constituted one of 
the most disturbing factors in the international life of the postwar period. 
Powerful groups, frequently with governmental toleration or support, clamor 
for the incorporation in their several states of territories inhabited by popula- 
tions of like nationality. Vigorous and systematic incitement of foreign sub- 
jects to disaffection or revolt against their own governments is the method 
generally adopted to attain this end. The consequent state of tension in the 
relations of the states concerned presents a real and actual threat to interna- 
tional peace. The dangerous situations which always result from a lack of 
coincidence between national and political frontiers have been intensified by 
the rise in several states of dictatorial régimes, which are disposed to press 
with special vigor their territorial claims. Hostile propaganda, especially if 
carried on with the sanction of nationalistic governments, “inevitably results 
in what might be termed the obliteration of the border-line between the state 
of peace and the state of war.”! It tends always to create an atmosphere con- 
ducive to the occurrence of those “incidents” which have so frequently led to 
major conflicts. 

In an attempt to ascertain the degree to which the international responsibil- 
ity of a state is engaged by hostile propaganda emanating from its territory 
and directed against foreign states, a sharp distinction must be made between 
the acts of private persons and those which can be attributed, directly or indi- 
rectly, to governments. For the former category the state has, in principle, no 
responsibility. A survey of international practice fails to reveal the existence 
of any legal rule by which a state is obliged to prevent or punish hostile propa- 
ganda against foreign states, even though it take the form of direct incitement 
of their subjects to revolt. The diversity of governmental systems within the 
loose framework of the international community precludes interstate codpera- 
tion in the repression of political crime. International solidarity has not pro- 
gressed so far as to produce a common agreement to prevent and punish hostile 
or revolutionary acts which fall short of the actual preparation, organization 
or setting on foot of armed expeditions against another state.2 Governments 


‘Lauterpacht, “Revolutionary Propaganda by Governments,” Transactions of the 
Grotius Society, XIII (1928), p. 158. 

’ For detailed discussions, see Lauterpacht, “Revolutionary Activities by Private Persons 
against Foreign States,” this Journax, Vol. 22 (1928), pp. 105-130, and Preuss, “La répres- 
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have repeatedly refused to prosecute for utterances which would be seditious 
or treasonable if made within the borders of the state against which they were 
directed.’ 

The governments of weaker states have sometimes undertaken to prevent or 
to punish revolutionary utterances or acts under the threat of intervention by 
their more powerful neighbors. Thus, the Federal Directory of Switzerland in 
1834 yielded to the demand of the Powers that foreigners guilty of hostile en- 
terprises against surrounding states be expelled from the territory. In 1853, 
again under pressure from abroad,° there was introduced into the Swiss Fed- 
eral Penal Code a provision for the punishment of ‘anyone who violates a 
foreign territory or commits any other act contrary to international law,” ® or 
is guilty of the “public outrage of a foreign people or its sovereign, or of a for- 
eign government.”* Such incidents, however, do not constitute evidence of 
the existence of a legal obligation, but merely demonstrate that disputes may 
arise concerning acts for which there is no international responsibility. The 
fact that the hostile acts of individuals may disturb the peaceful relations of 
states is the result of the operation of political factors, and not of a uniform 
legal rule. 

A considerable number of states have adopted legislation providing for the 
punishment of acts which are of a nature to provoke a foreign state to war or 
reprisals,® or which, being directed against a foreign state, would constitute 


ston des crimes et délits contre la streté des Etats étrangers,’’ Revue générale de droit inter- 
national public, XL (1933), pp. 606-645. 

* The following statement, which expresses the viewpoint consistently maintained by the 
American and British Governments since the beginning of the past century, was made by 
Mr. Bayard, Secretary of State, in reply to the complaint of the Spanish Minister that the 
United States was being used as a base for hostile agitation against the Spanish Government 
in Cuba: “The Executive of the United States has no authority to take cognizance of 
individual opinions and the manifestation thereof, even when taking the shape of revolu- 
tionary or seditious expressions directed against our own Government: and it is no less 
incompetent to pass upon the subversive character of utterances alleged to contravene the 
laws of another land. . . . This Government administers its own law in the case; it does not 
assume to visit with penalty conduct which, if committed within a foreign jurisdiction, 
might be punishable therein.” Mr. Bayard to Mr. Valera, July 31, 1885, For. Rel. (1885), 
pp. 776, 777. See also the note of Lord Hawkesbury to Mr. Merry, Aug. 28, 1802, Annual 
Register (1803), p. 665, and R. v. Antonelli and Barberi (1905), 70 J. P. 4. 

‘British and Foreign State Papers, XXIV (1835-36), p. 999. 

5 Staimpfli, ‘“Verbrechen gegen fremde Staaten,” Schweizerische Zeitschrift fiir Strafrecht, 
XLI (1928), p. 317. Cf. Schuler, Hochverratsdéhnliche Handlungen gegen befreundete Staaten 
(1909), p. 145. Bundestrafrecht, Art. 41. 7Jbid., Art. Preuss, op. cit., p. 614. 

* In Art. 84 of the French Penal Code of 1810 it is provided that ‘‘Quiconque aura, par des 
actions hostiles, non approuvées par le Gouvernement, exposé l’Etat A une déclaration de 
guerre, sera puni de bannissement; et si la guerre s’en est suivie, de la déportation.” For 
similar provisions, see the following penal codes and laws: Belgium (1867), Art. 123; Italy 
(1930), Art. 244; Rumania (1864), Arts. 74, 75; Luxembourg (1879), Art. 123; Spain (1928), 
Art. 253; Portugal (1886), Art. 148; Czechoslovakia, Law for the Defense of the Republic 
(March 19, 1923), §3; Bolivia (1834), Art. 160; Mexico (1931), Art. 125; Uruguay (1889), 
Art. 139; Paraguay (1914), Art. 139; Argentina (1921), Art. 219; Costa Rica (1924), Art. 
448; Panama (1922), Art. 106. 
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treason if committed against themselves.!° Legislation of this type, far from 
being evidence of an opinio necessitatis, appears to be inspired solely by mo- 
tives of a political order: (1) to protect the legislating state from the hostile 
reaction of states injured by the acts of private persons, and (2) to secure the 
benefits of reciprocal protection against political crime committed abroad." 

Publicists of countries which have enacted legislation granting an extensive 
protection to foreign states tend to assert that such action is required under the 
rules of customary international law. Mannzen, a German writer, derives the 
obligation from the exclusive territorial sovereignty of the state, which pre- 
vents other states from defending themselves against injurious acts committed 
abroad.!2 It follows as a corollary that the local state must, in deference to 
the principle of the mutual respect of sovereignties, repress all offenses against 
other members of the international community. By a process of deduction 
from these fundamental principles, Mannzen concludes that the “duty to pre- 
vent attacks from its territory against the integrity of foreign states includes 
the prevention of every menace to the foreign state,—not only the suppression 
of intended attacks by armed groups against the territorial integrity of other 
states, but likewise the prevention of other efforts directed toward the under- 
mining of the state authority and the constitution of the other state, as well as 
the support and strengthening of revolutionary forces within it.”1% Proposi- 
tions drawn from the doctrine of fundamental rights cannot be accepted as ex- 
pressing rules of positive international law. In the present case they lead to 
conclusions which are contradicted by the practice of the very states which 
have adopted legislation of the advanced type described above. No state 
deems itself bound by a legal duty to extend protection to foreign states against 
allinjurious acts. The law of international responsibility with respect to this 


10For example, the German Penal Code (1871), §102, and the Austrian Penal Code 
(1852), §66. See Preuss, op. cit., pp. 619-622. 

11 See Lauterpacht, this Journau, Vol. 22 (1928), pp. 116-118. For an excellent example 
of an agreement thus motivated, see the Treaty of Peace between France and Russia, signed 
on Oct. 8, 1801. Art. 3 provides: ‘Les deux parties contractantes voulant, autant qu’il est 
en leur pouvoir, contribuer 4 la tranquillité des gouvernmens respectifs, se promettent 
mutuellement de ne pas souffrir qu’aucun de leurs sujets, se permette d’entretenir une 
correspondance quelconque, soit directe, soit indirecte, avec les ennemis intérieurs du 
gouvernement actuel des deux états, d’y propager des principes contraires a leurs constitu- 
tions respectives, ou d’y fomenter des troubles.” De Martens, Recueil des principaux 
traités (2¢ éd.), VII, p. 387. 

% Schoen holds that state responsibility for hostile acts “follows simply from the fact that 
no state can protect itself from attacks of individuals who reside upon the territory of 
another state.” ‘Die vélkerrechtliche Haftung der Staaten aus unerlaubten Handlungen,” 
Zeitschrift fiir Vélkerrecht, X (1917), Erganzungsheft 2, p. 39. Both Mannzen and Schoen 
ignore the possibilities of jurisdiction over extraterritorial crime under the principle of state 
protection. 

 Sowjetunion und Vdlkerrecht (1932), pp. 49-50. For similar views, see Calvo, Le droit 
international théorique et pratique, t. III, p. 156; Oppenheim, International Law (4th ed., 
1928), I, p. 307; von Liszt, Das V dlkerrecht systematisch dargestellt (12th ed., 1925), p. 118; De 
Louter, Le droit international positif (1920), I, p. 244; and Triepel, Vélkerrecht und Landes- 
recht (1899), p. 340. 
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subject is based upon the principle that “the duty of a state itself to respect 
the internal order of a foreign state is much broader than its duty to protect 
this order from attacks by individuals emanating from its territory.” ™* 

Few principles of international law are more firmly established than that 
which holds as an international delinquency any interference in time of peace 
by the government of one state in the internal affairs of another. Freedom 
from such interference is, as Dr. Lauterpacht has asserted, “the gist of inde- 
pendence.”15 The right of every state to govern itself freely under a constitu- 
tion of its own choice is violated by any attempt on the part of a foreign state 
to influence its political life through forceful measures,'* through hostile propa- 
ganda, and, especially, through incitement of its population to revolt. For 
such acts on the part of its government the state must assume responsibility, 
whether they be committed by governmental organs directly or with their ac- 
tive encouragement or support. Mere toleration of hostile or subversive prop- 
aganda is not sufficient to engage international responsibility; there must be 
governmental complicity, direct or indirect.!? 

This duty of non-interference has never been questioned in principle by 
states. Governments which have manifestly been guilty of initiating or en- 
couraging revolutionary movements against foreign governments have con- 
sistently denied all connection with such movements. In every instance they 
have objected to the allegations of the complainant government on the ground 
of inaccuracies or misrepresentations of fact, and have in no case attempted to 
maintain that the alleged connection, if established, would not involve the state 
in a breach of international duty. When the German Government, basing its 
case upon irrefutable facts,!§ charged that French officials had actively sup- 
ported the separatist movement of 1923-24 in the Rhineland and the Bavarian 
Palatinate, the French Government replied that it had “held itself completely 
aloof from the preparations which have led to the launching of the separatist 
action and that it has been, and continues to be, a stranger to the events which 
have occurred in the Rhine Province. . . .”?® To further charges M. Poincaré 
replied that “the French Government considers that it would be an insult to the 
representatives of the Allied Powers at Coblenz, whose impartiality and devo- 


14 Verdross, “Die vilkerrechtliche Verantwortlichkeit der Sowjetunion fiir die Handlungen der 
russischen Kommunistischen Partet und der 3. Internationale,” Zeitschrift fiir dffentliches 
Recht, TX (1930), p. 580. 

4 Transactions of the Grotius Society, XIII (1928), p. 146; Stowell, Intervention in 
International Law (1921), p. 378. 

16 Such measures, of course, constitute acts of war. 17 Verdross, op. cit., p. 578 ff. 

18 See the documents collected by the Ministry of Occupied Territories in Urkunden zum 
Separatistenputsch im Rheinland im Herbst 1923 (Berlin, 1923), and Urkunden iiber die 
Machenschaften zur Abtrennung des Rheinlands (Berlin, 1924). See also the aide-mémoire of 
the German Government, Oct. 24, 1923, Notenwechsel zwischen der Deutschen und der Fran- 
zésischen Regierting uber die separatistischen Umtriebe in den besetzten Gebieten (Auswartiges 
Amt, 1924), Nr. 2. 

19 Poincaré to the German Ambassador, Nov. 6, 1923, Notenwechsel zwischen der Deutschen 
und der Franzésischen Regierting, Nr. 6. 
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tion to justice are above all suspicion, if it were to answer point by point the 
accusations of which these persons are made the object by the German Gov- 
ernment.”2° “The Cabinet of Paris,” he declared, “remains determined, as it 
has in the past, not to intervene in the quarrels of Germans amongst them- 
selves, and, therefore, will not accept any conversation with the Government 
of the Reich upon these internal German questions.”*!_ The French Govern- 
ment thus allowed its case to go by default, for its disclaimer of complicity in 
the events leading up to the establishment of the short-lived Rhineland Re- 
public was in flagrant contradiction with the facts as ascertained by neutral 
observers.22. It did not attempt, however, to deny the validity of the legal 
principle advanced by the German Government. 

The Japanese Government, which, as Professor Toynbee has suggested, 
might have been following the policy of the French Government in the Rhine- 
land separatist movement “with almost pedantic exactitude,”** defends its 
role in the establishment of Manchukuo on the ground that “the movement for 
the proclamation of independence of Manchuria was a genuine, spontaneous, 
popular and natural one.”?4 + In the protocol signed at Changchun on Septem- 
ber 15, 1932, it is stated that “Manchukuo, in accordance with the free will of 
its inhabitants, has organized and established itself as an independent state,” *® 
although the Council of the League of Nations on February 24, 1932, had found 
that “A group of Japanese civil and military officials conceived, organised and 
carried through the Manchurian independence movement. . . . This move- 
ment, which rapidly received assistance and direction from the Japanese Gen- 
eral Staff, could only be carried through owing to the presence of Japanese 
troops. It cannot be considered as a spontaneous and genuine independence 
movement.” 

That states are obliged to refrain from all propaganda subversive of the pub- 
lic order and political systems of other countries was clearly expressed in 1758 
by Vattel, who held that it “follows from the liberty and independence of na- 
tions that each has the right to govern itself as it thinks proper, and that no 
one of them has the least right to interfere in the government of another.” 27 


*° Poincaré to the German chargé d’affaires, Dec. 12, 1923, ibid., Nr. 11. 

*! Poincaré to the German chargé d’affaires, Feb. 7, 1924, ibid., Nr. 17. 

*2 In a report on the separatist movement by Mr. Clive, British Consul in Bavaria and the 
Bavarian Palatinate, it is stated that: 

“1, Overwhelming mass of population are opposed to Autonomous Government. 

“2. This Government could never have come into existence without French support and 
would immediately be driven out if French support were withdrawn.” Toynbee, Survey of 
International Affairs, 1924, p. 313. 23 Survey of International Affairs, 1932, p. 467. 

* Observations on the Report of the Commission of Enquiry (Foreign Office, Tokio, 1932), 
p. 53. Cf., Mémorandum sur le soi-disant mouvement “Vindépendance” des Trois Provinces 
de Est, Document No. 26 (Peiping, 1932). 

** League of Nations Official Journal, Special Supplement No. 111, p. 79. 

*® Ibid., Special Supplement No. 112, p. 92. 


"The Law of Nations (Fenwick’s translation, Classics of International Law), Bk. II, 
Ch. IV, § 54. 
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“Consequently,” he stated, “it is in violation of the law of nations to call on 
subjects to revolt when they are actually obeying their sovereign, although 
complaining of his rule.”?8 At the time Vattel wrote, these principles were 
considerably in advance of international practice, which had not yet estab- 
lished a clear line of demarcation between the state of peace and the state of 
war, and did not, therefore, unqualifiedly condemn interference by one govern- 
ment in the internal affairs of another.2® The duty of non-interference cannot 
be regarded as having been incorporated as an indisputable part of the positive 
law of nations before the period of the French Revolution. The controversies 
evoked by the offer made by the National Convention in 1792 to come “to the 
aid of all peoples who wish to recover their liberty,” ®° led the French Govern- 
ment to acknowledge that its action could be defended only as a measure of 
reprisal against the illegal intervention of the Allied Powers.*! The “guerre 
de propagande” was an immediate cause of war with Great Britain, which saw 
in the decree of November 19, 1792, the “formal declaration of a design to ex- 
tend universally the new principles of government adopted in France, and to 
encourage disorder and revolt in all countries, even those which are neutral.” * 
After an ineffectual attempt to convince foreign governments that the decree 
was “applicable only to those peoples who, after having acquired their liberty 
by conquest, may have demanded the fraternity and assistance of the Repub- 
lic,” $3 the National Convention on April 3, 1793, repealed it, resolving, “in the 
name of the French people, that it would not interfere in any manner in the 
government of other Powers.” #4 

It is indicative of the general reprobation excited by the French propagan- 
dist activities that a number of writers have subsequently condemned as inter- 
nationally illegal the incitement of foreign subjects, and even of enemy troops, 
to revolt in time of war.®® Its legitimacy may be considered to have been 


28 The Law of Nations (Fenwick’s translation, Classics of International Law), Bk. II, 
Ch. IV, § 56. 

#* Lauterpacht, Transactions of the Grotius Society, XIII (1928), pp. 148-149. 

3° Decree of Nov. 19, 1792, Archives parlementaires, LIII (lére sér.), p. 474. 

31 See Laurent, Histoire du droit des gens et des relations internationales, XV (1869), p. 161 
ff.; Redslob, Histoire des grands principes du drott des gens (1923), p. 308 ff. 

* Lord Grenville to M. Chauvelin, Dec. 31, 1792, Annual Register, State Papers (1793), 
p. 116. 

33M. Chauvelin to Lord Grenville, Dec. 27, 1792, ibid., p. 115. 

34 Moniteur, April 16, 1793. For detailed discussions of the “guerre de propagande,”’ see 
Laurent, op. cit., pp. 161-197; Redslob, Vélkerrechtliche Ideen der franzésischen Revolution 
(1916), pp. 279-285; and Basdevant, La révolution francaise et le droit de la guerre continentale 
(1901), pp. 161-176. 

35 Vattel had held that the seducing of foreign subjects from their allegiance is not ‘“honor- 
able, and consistent with the dictates of a good conscience,” and that it is to be resorted to 
only in a “most just war.” Bk. III, Ch. X, §180. For similar views, see Pillet, Les lots 
actuelles de la guerre (1898), pp. 97-98; Westlake, International Law, II (2d ed., 1913), p. 83; 
Fauchille, Droit international, II (1921), § 1088; and Spaight, War Rights on Land (1911). 
pp. 146-150. 
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finally determined by the practice of the belligerents in the World War.** The 
mere fact that it has been seriously questioned demonstrates the firmness with 
which the duty of non-interference in time of peace is deemed to be established. 

Violations of this fundamental duty have been increasingly frequent in re- 
cent decades. If the legal validity of the principle has not been impaired, its 
operation has been reduced almost to the vanishing point by the uniform prac- 
tice of governments in disclaiming all complicity in revolutionary movements 
which they have initiated or promoted. Especially since the close of the World 
War, governments have in many cases been able to evade responsibility by 
carrying on such activities through organizations which are formally of a 
non-governmental character, but which are so closely identified with the gov- 
ernment concerned as to be, in fact, indistinguishable therefrom. The propa- 
gandist activity of these organizations, which occupy an ambiguous position 
between governmental agencies and private associations, presents a new and 
serious problem in international law. Existing rules as to state responsibility 
were evolved under a political situation in which it was possible to make a 
sharp distinction between governments and private persons. Such rules, if 
narrowly interpreted, are inapplicable to a new situation in which quasi-gov- 
ernmental parties or organizations exercise a decisive influence in the political 
life of several states. It therefore becomes imperative to seek an answer to 
the following question: may a government, acting through the intermediary 
of a political party or organization, engage in activities which, if carried on 
directly by itself, would constitute an international delinquency? The rela- 
tionships between governments and political organizations in certain states are 
examined below in some detail, in an effort to discover to what degree existing 
rules of the international law of state responsibility are applicable thereto. 
The relationships selected are those between the Government of the Union of 
Soviet Socialist Republics, and the Russian Communist Party and the Third 
International; between the German Government and the National Socialist 
Party ; and between the Chinese Nationalist Government and the Kuomintang. 
In each case, hostile propaganda and subversive activities emanating from the 
political organizations named have been attributed to their respective govern- 
ments by foreign states. The charge that a government is guilty of conduct- 
ing hostile propaganda or revolutionary activities against a foreign state is a 
serious one, and it is all the more grave when combined with the imputation of 
duplicity involved in the accusation that it is pursuing an illegal purpose by 
evasive means. Ona number of occasions such charges have led to acrimoni- 
ous controversies and to incidents which have threatened the peaceful relations 
of the states concerned. It is here sufficient to cite a few instances in which 
serious crises have thus arisen: the breach of diplomatic relations between 
Great Britain and Soviet Russia which followed the raid upon the premises of 


* Oppenheim, International Law, II (4th ed.), § 162; Hyde, International Law, II (1922), 
§ 665; and Spaight, Air Power and War Rights (1924), pp. 308-310. 
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Arcos, Ltd., in 1927; 37 the tense situation in Manchuria which was precipitated 
as the result of searches conducted by Chinese police in the Russian consulates 
at Harbin and elsewhere in 1929; *8 and the present state of near-war between 
Germany and Austria. 

The revolutionary ideology of the Russian Communist Party and its peculiar 
relations with the Soviet Government and the Third International have been 
fruitful sources of controversy between the U.S. 8. R. and other states. Al- 
though there is evidence that the amount of revolutionary propaganda ema- 
nating from Soviet Russia has been decreasing in recent years as a result of 
the growing conviction that socialism can be successfully established within a 
single state, there is no reason to believe that there has been a definitive aban- 
donment of the Communist doctrine that the Russian Revolution is merely a 
prelude to the revolutionization of the world.*® It is not considered necessary 
in this place to cite any evidence as to the revolutionary aims of Russian 
Communism, nor to attempt to prove that subversive propaganda against for- 
eign governments has been tolerated, encouraged or supported by the Soviet 
Government, the Russian Communist Party or the Third International. The 
amount of propaganda carried on has doubtlessly been grossly exaggerated, 
and, in specific instances, charges have been made against Soviet Russia on the 
basis of insufficient, unreliable and even spurious, evidence.*® The fact re- 
mains that some of the charges have been substantiated at least in part, and 
that foreign governments have consistently acted upon the assumption that the 
U.S.S. R. is responsible for propagandist and revolutionary activities carried 
on by the Russian Communist Party and the Third International, as well as 
by the Soviet Government directly. In the face of a novel situation, the com- 
plainant governments have not clearly formulated their contentions as princi- 


87 See Cmd. 2895 (1927), and Toynbee, Survey of International Affairs, 1927, p. 266 ff. 

38 Bulletin of International News, VI (1929-30), p. 3 ff. 

39 Florinsky, “Soviet Foreign Policy,” International Conciliation, No. 301, June, 1934, 
p. 222 ff. See the “Program of the Communist International,” adopted unanimously at the 
Sixth Congress, Moscow, Sept. 1, 1928. It states, in part: “The Communists consider it 
unnecessary to disguise their views and purposes. They openly declare that their aims can 
be accomplished only through an overthrow by force of the whole of the existing social 
order. . . . The hold of the bourgeoisie can be broken only by ruthless violence. . . .” 
Quoted in Foreign Affairs (N. Y.), VII (1929-30), p. 260. 

‘0 That there is much justification for the Russian countercharges as to hostile propa- 
ganda may be seen from the report of M. Litvinov to the Central Commissariat of the 
U.S. S. R., Dec. 24, 1929. After calling attention to the active anti-Soviet propaganda 
abroad, to the interventions of 1918-20, and to the relations of foreign governments and 
officials with Russian émigrés and separatist governments, he states: ‘“This obvious propa- 
ganda the stern political jurists on the other side of our frontiers strain every nerve not to 
notice. But let our /zvestia or Pravda or some other of our newspapers allow itself to make 
an irreverent remark about the capitalist system, or about some representative of a foreign 
government, and in its turn write about the superiority of a communist organization over & 
capitalist one, then there is an uproar in the whole foreign press, questions are asked in 
Parliament, diplomatic notes and protests fly around, the legend of ‘Soviet propaganda’ is 
created. . . .”’ Wheeler-Bennett, Documents on International Affairs, 1929, pp. 205-207. 
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ples of international law, but the underlying premises have in every case been 
obvious. It has been assumed that the relations between the three organi- 
zations named are of so intimate a nature that there is no basis in fact for 
distinguishing their several acts from the point of view of the international 
responsibility of the U. S.S. R. Thus Mr. J. D. Gregory, in his note to 
M. Rakovsky of October 24, 1924, after the publication of the “Zinoviev let- 
ter,” stated: 


No one who understands the constitution and relationships of the 
Communist International will doubt its intimate connection and con- 
tact with the Soviet Government. No Government will ever tolerate an 
arrangement with a foreign Government by which the latter is in formal 
diplomatic relations of a correct kind with it, whilst at the same time a 
propagandist body organically connected with that foreign Government 
encourages and even orders subjects of the former to plot and plan revolu- 
tions for its overthrow.*! 


Before considering the question as to the responsibility of the U.S. S. R. 
under international law for acts of the Russian Communist Party and the 
Third International, it is necessary to ascertain the de facto position of the 
party and to determine whether it plays the predominant rdle in the affairs of 
the Soviet Union that is commonly alleged. With regard to its position, sev- 
eral views have been advanced: (1) that the Communist Party of Russia is 
controlled and subsidized by the Soviet Government; ** (2) that there is a per- 
sonal union between the Communist Party and the Soviet Government through 
the members of the Politbureau, the steering committee of the Central Com- 
mittee of the Communist Party ;** and (3) that the Communist Party, acting 
through its various congresses and committees, constitutes the actual and 
effective government of the Soviet Union, the functions of the Government 
being confined to registering and executing its decisions.*4 

From the point of view of national law, there is no connection between the 
Russian Government and the Communist Party. The constitutions of the 
Union are confined to a description of the official agencies of government and a 
delimitation of their powers.*® “But in the actual Russian Constitution, the 
Russian Communist Party plays the most important part.” 4® It has not been 


" The Times, Oct. 24, 1924. In Cmd. 2895 (1927), p. 29, this letter is attributed to Mr. 
Ramsay MacDonald. The Zinoviev letter is reprinted, zbid., p. 30. As to the question of 
its authenticity, see the note by M. Rakovsky, Oct. 24, 1924, ibid., p. 32. 

“ This appears to be the assumption underlying the provisions on abstention from hostile 
propaganda contained in the treaties or agreements concluded by Soviet Russia with Japan 
(1925), Great Britain (1923 and 1929), and the United States (1933). See p. 661 ff., below. 

“See Chernov, “The Politbureau: The Supreme Power in Soviet Russia,” Foreign 
Affairs (N. Y.), VI (1920-30), pp. 255-258. Timaschew, Grundziige des sovétrussischen 
Staatsrecht (1925), p. 114 ff. 

“Verdross, Zeitschrift fiir dffentliches Recht, IX. (1930), pp. 577-582. 

“ For the text of the Constitution of the U. S. S. R. of Jan. 31, 1924, see Delpech and 
Laferriére, Les constitutions modernes, II (1929), p. 388. 

* Rajevié, Vlastj Sovétov, No. 10 (1923), p. 27, quoted by Timaschew, op. cit., p. 32. 
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necessary to supply a constitutional basis for the actual supremacy of the 
Communist Party, since the Constitution is “a body of laws dictated by the 
party to the outside world, but not binding upon itself. . . .”*7 The parallel- 
ism between the official agencies of government and the Communist hierarchy 
has been frequently remarked. Ranging from the bottom to the top, the most 
important government bodies are: the All-Union Congress, the Central Exec- 
utive Committee, the Praesidium and the Council of People’s Commissars. 
In the party we find them paralleled by the General Congress, the Central 
Committee and the Politbureau.*® The real decisions as to policy and admin- 
istration are made within the party, and especially within its highest organs, 
the Central Committee and the Politbureau. “Not a single important ques- 
tion of politics is decided by any state agency whatsoever without the guiding 
decision of our party,” Lenin has stated.*® The monopoly of legality enjoyed 
by the Communist Party is the guarantee of its de facto supremacy. All im- 
portant government positions are filled by party leaders, who thus unite in 
their persons the highest functions in both hierarchies and control the entire 
governmental machine, in fact and in law.°° 

The relations of the Soviet Government to the Third International are more 
difficult to determine. The extensive system of “interlocking directorates” be- 
tween the Central Executive Committee of the Union, the Central Committee 
of the party and the Executive Committee of the Communist International 
suggests that the connection lies in their common subordination to the Russian 
Communist Party, and not in any control, direct or indirect, exercised over the 
Third International by the Government.5! The Third International is an cr- 
ganization of national communist parties aiming at the “establishment of a 
World Union of Socialist Soviet Republics.” *? “The Russian Communist 


‘7 Chernov, “The Soviet Government and the Communist Party,’ Foreign Affairs 
(N. Y.), VII (1929-30), p. 244. 48 Tbid., p. 242. 

49 Before the All-Russian Congress of Political Instructors, quoted from Pravda, Nov. 5, 
1920, by Mannzen, Sowjetunton und V dlkerrecht (1932), p. 52. 

“The Central Committee directs the activity of the Soviets and other public organiza- 
tions through the intermediary of the corresponding Communist fraction.” Sec. 24, par. 2, 
Statutes of the Communist Party (August, 1922), quoted by Timaschew, op. cit., p. 120. 

“Directive principles are given by the Central Committee; the Council of People’s Com- 
missars carry them out.”’ Nogin, before the Eighth Congress of the Communist Party, 
quoted, ibid., p. 121. 

5° See Timaschew, op. cit., pp. 2, 114 ff. For an analysis of personal unions in the Soviet 
Union, see the list given by Chernov in Foreign Affairs, VII (1929-30), pp. 256-258. 

51 See the treaty provisions and agreements cited below, p. 660 ff., and especially the ex- 
change of notes between M. Litvinov and President Roosevelt, Nov. 16, 1933, p. 661, below. 

There appears to be no evidence in support of the common assertion that the Third Inter- 
national is subsidized by the Soviet Government. See Mannzen, op. cit., pp. 47-48, and 
The United States and the Soviet Union (Committee on Russian-American Relations, The 
American Foundation, Nov. 1, 1933), p. 138. 

® Art. 1, Statutes of the Communist International, adopted at its Sixth Congress, 1928. 
Wheeler-Bennett, Documents on International Affairs, 1929, p. 57. 
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Party is the vanguard of the Communist International” ** and exercises a pre- 
dominant influence over its activities.** As Radek has stated: “The Third In- 
ternational is the child of the Russian Communist Party. It was founded here 
in the Kremlin, on the initiative of the Communist Party of Russia. In our 
hands is the Executive Committee of the Third International.”*> Although 
the Communist International has in recent years confined its activities largely 
to the defense of the U.S. 8S. R. against the “counter-revolutionary conspiracy 
of the imperialists,” it has not abandoned its original aims. Even if it be as- 
sumed that it has ceased actively to support revolutionary movements abroad, 
it is impossible to reconcile its continued existence on Russian territory with 
treaty obligations which have been contracted by the Soviet Government.** If 
our premise that the Communist Party is the real government of the Union is 
correct, it fully justifies the conclusion that the acts of the Soviet Government, 
the Communist Party and the Third International are indistinguishable from 
a material point of view.** 

The Soviet Government not only denies that any official agencies have 
engaged in hostile propaganda or have supported revolutionary movements 
abroad, but also repudiates any connection with, or responsibility for, such 
activity on the part of the Communist Party or the Third International. In 
reply to the charges of the British Government concerning the Zinoviev letter, 
M. Rakovsky stated: 


I am instructed by my Government to reiterate the declarations repeat- 
edly made as to the complete political and administrative independence of 
the Communist International from the Government of the Union of Soviet 
Socialist Republics. My government has never undertaken and cannot 
refuse the right of asylum to the Communist International, or to any other 
working class organization, still less can it undertake to exercise pressure 
upon 


The mere fact that the Third International has its seat at Moscow and that 
some of the members of the Soviet Government “in their individual capacity” 
belong to the Executive Committee, M. Litvinov has stated, “gives no more 
justification for identifying the Third International with the Russian Govern- 
ment than the Second International, having its seat at Brussels and counting 
among the members of its executive M. Vandervelde, a Belgian Minister, and 


58 Molotov, quoted by Florinsky, op. cit., p. 232. 54 See Verdross, op. cit., p. 580. 

* Quoted by Schuman, American Policy toward Russia since 1917 (1928), p. 293. 

56 See p. 662 ff. below. 

57 “Whatever may be the legal validity of this argument, the undeniable fact remains that 
the Russian Communist Party controls the Soviet Government and completely dominates 
the Third International.” Florinsky, op. cit., p. 231. 

8 Nov. 28, 1924. The Times, Nov. 29, 1924. 

At the Genoa Economic Conference of 1922, the Soviet Delegation refused to enter into 
any general agreement to abstain from propaganda on the ground that it would be impossible 
to forbid the activities of political parties and workers’ organizations unless they should be 
contrary to the law of the land. Documents diplomatiques: Conférence Economique Inter- 
nationale de Génes (Paris, 1922), pp. 99, 105, 118, 129. 
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Mr. Henderson, a British Cabinet Minister, gave justification for rendering 
identical the Second International with the Belgian or British Governments.” *? 
This reasoning rests upon a false analogy which ignores the character of the 
relations between the Second International and its members, and fails to take 
into account the connection between the Soviet Government and the Third In- 
ternational through the intermediary of the Russian Communist Party. This 
connection has, in unguarded moments, been admitted by Soviet leaders them- 
selves. Thus Lenin, speaking of the activities of the Politbureau in the sphere 
of international relations, once asked: “Is not this elastic combination of So- 
viet and party elements a source of strength to our foreign policy?” ® One is 
reminded of the statement made by Lord Balfour with reference to the com- 
plex relationships of official and unofficial organizations in Russia: “They all 
come together when there is any work to be done; when there is any excuse to 
be made they all scatter. To take a military metaphor, they attack in close 
order; when they are fired on they scatter and take cover.” * 

In view of the situation described above, governments entering into relations 
with Soviet Russia have sought to obtain guarantees against revolutionary 
propaganda emanating from Russian sources. This natural desire for protec- 
tion has led to the insertion in numerous treaties and agreements of a “propa- 
gandaclause.” Although the obligations thereby assumed have been formally 
reciprocal, the actual quid pro quo for Russia has in most cases been an under- 
taking by the other contracting party not to permit the formation upon its 
territory of counter-revolutionary organizations. Not all of the treaties con- 
cluded by Soviet Russia on non-intervention and abstention from propaganda 
admit of a single explanation, but fall into several groups. The earlier trea- 
ties, concluded with her immediate neighbors, reflect the bitter experience of 
Soviet Russia during the period of intervention. The obligation not to permit 
or to encourage armed subversive groups is explicitly affirmed, but the question 
of propaganda is passed over in silence, possibly because the treaties were in 
every case made with a weaker state, or, perhaps, with one in which all hopes 
of a proletarian revolution had not been abandoned. Thus the treaty with 
Estonia, signed on February 2, 1920, provided that the parties should “forbid 
the formation, and the presence in their territory, of any organizations or 
groups whatsoever claiming to govern all or any part of the territory of the 
other contracting party, and the presence of representatives or officials of or- 
ganizations or groups whose object is to overthrow the Government of the other 
party to the treaty.”® Similar provisions are found in treaties concluded 
with Lithuania,® Latvia,** Turkey,® Persia,®* and Finland.*® 


59 Note of Sept. 27, 1921, to the British Government. Cmd. 2895 (1927), p. 13. 

6° Quoted by Chernov, Foreign Affairs (N. Y.), VII (1929-30), p. 247. 

61 Quoted by Mr. W. Thorne in Parliamentary Debates, Commons, Vol. 197, col. 717. 

6 Art. 7 (5), 11 League of Nations Treaty Series (cited hereafter as LNTS), No. 289, p. 50. 

68 July 12, 1920, Art. 4 (1), 3 LNTS, No. 94, p. 122. 

* Aug. 11, 1920, Art. 4 (2), Freund, Russlands Friedens- und Handelsvertrage 1918-1923 
(1924), p. 96. Footnotes 65-67 on facing page. 
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In asecond group of treaties, the concern of the states entering into relations 
with Russia to secure some guarantee against hostile propaganda is no less 
evident than the desire of the Soviet Government to obtain protection against 
counter-revolutionary attempts launched from abroad. In treaties of this 
type, the duty of abstention from propaganda is confined to the governments 
of the contracting parties, and we find no tacit allusions, characteristic of other 
treaties to be discussed presently, to the Russian Communist Party and the 
Third International. The Polish treaty of March 18, 1921, in addition to a 
provision on hostile organizations, stipulates that: 


Each of the contracting parties mutually undertakes to respect in every 
way the political sovereignty of the other party, to abstain from inter- 
ference in its internal affairs, and particularly to refrain from all agita- 
tion, propaganda or interference of any kind, and not to encourage any 
such movement.®8 


The treaty with Japan signed on January 20, 1925, provides not only that all 
persons in government service, but also “all organizations in receipt of any 
financial assistance from them,” shall refrain from “any act overt or covert 
liable in any way whatsoever to endanger the order or security in any part of 
the territories of Japan or the Union of Soviet Socialist Republics.” ® The 
most far-reaching commitments yet made by Soviet Russia are contained in 
the note of M. Litvinov to President Roosevelt, November 16, 1933, in which it 
is stated that 


. coincident with the establishment of diplomatic relations between 
our two governments it will be the fixed policy of the Government of the 
Union of Soviet Socialist Republics: 

1. To respect scrupulously the indisputable right of the United States 
to order its own life within its own jurisdiction in its own way and to re- 
frain from interfering in any manner in the internal affairs of the United 
States, its territories or possessions. 


* March 16, 1921, Art. 8, De Martens, Nouveau recueil général, XVI (3° sér.), p. 37. 

* Feb. 26, 1921, Art. 5, 9 LNTS, No. 268, p. 400. 

* June 1, 1922, Arts. 5, 6, 16, ibid., No. 415, p. 337. 

The treaties of Nov. 5, 1921, with Mongolia, and of June 24, 1931, with Afghanistan, 
require the parties to forbid the residence of individuals, as well as of organizations, having 
as their aim the overthrow of the government of the other contracting party. Art. 3 (1), 
Freund, op. cit., p. 129; and Art. 3, De Martens, op. cit., XXVIII, p. 326, respectively. 

*s Art. 5, par. 2,6 LNTS, No. 149, p. 123. Art. 6 of the treaty with China, May 31, 1924 
(37 LNTS, No. 955, p. 177), and Art. 5 of the non-aggression pact with France, Nov. 29, 
1932 (Bulletin de V’ Institut Intermédiaire International, XXVIII (1923), p. 42), are similar. 

On the occasion of the recognition of Soviet Russia by Czechoslovakia and Rumania 
on June 9, 1934, a similar agreement was made. It is reported from Riga that on the same 
day there was held at Moscow a conference of leading officials of the Communist Inter- 
national, at which the prospects of revolution in Czechoslovakia were described as having 
improved as a result of the application by the local Communist Party of instructions laid 
down by “Comrade Stalin, leader of the international proletariat.” The Times, June 11, 
1934. 69 Art. 5, 34 LNTS, No. 866, p. 32. 
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2. To refrain, and to restrain all persons in government service and ali 
organizations of the government or under its direct or indirect control, in- 
cluding organizations in receipt of any financial assistance from it, from 
any act overt or covert liable in any way whatsoever to injure the tran- 
quillity, prosperity, order or security of the whole or any part of the 
United States, its territories or possessions, and, in particular, from any 
act tending to incite or encourage armed intervention, or any agitation or 
propaganda having as an aim, the violation of the territorial integrity of 
the United States, its territories or possessions, or the bringing about by 
force of a change in the political or social order of the whole or any part of 
the United States, its territories or possessions.”° 


The duty of abstention from propaganda is applied to all government or- 
gans “1 in the preliminary agreement of March 16, 1921, between Great Britain 
and Soviet Russia. The conclusion of a general peace treaty was made sub- 
ject to the condition “That each party refrains from hostile action or under- 
takings against the other and from conducting outside of its own borders any 
official propaganda direct or indirect against the institutions of the British Em- 
pire or the Russian Soviet Government respectively. . . .”7* As the result of 
various controversies which had arisen concerning alleged Russian propagan- 
dist activities, it was realized that the formula of 1921 was too narrow to ac- 
complish its purpose. The British Government accordingly proposed, in a 
note of May 29, 1923, that “the Soviet Government undertakes not to support 
with funds or in any other form persons or bodies or agencies or institutions 
whose aim is to spread discontent or to foment rebellion in any part of the 
British Empire. . . .”** This proposal was accepted by the Russian Govern- 
ment in a note of June 9, 1923.74 Ina protocol signed at London on October 3, 


70 This JouRNAL, Vol. 28 (1934), Supplement, p. 3. 

Paragraphs 3 and 4 pledge the Soviet Government not to permit the establishment upon 
its territory of any organizations claiming to be the Government of the United States, 
which makes any attempt upon its territorial integrity, or has as its aim the overthrow of 
the government, or the political and social order of the United States. 

In reply to M. Litvinov’s note, President Roosevelt agreed that “It will be the fixed 
policy of the Executive of the United States within the limits of the powers conferred by the 
Constitution and the laws of the United States to adhere reciprocally to the engagements 
above expressed.” Jbid., p. 4. It will be noted that the obligations are not reciprocal, 
since no change in the American law, which is now inadequate to enforce such pledges as are 
made in the Russian note, is contemplated. 

72JIn treaties with several states, a propaganda clause applicable only to the official 
representatives or trade delegates of the parties was inserted. See the treaties with Ger- 
many, May 6, 1921, Art. 15, 6 LNTS, No. 159, p. 277; Austria, Dec. 7, 1921, Art. 14, Freund, 
op. cit., p. 138; Norway, Sept. 2, 1921, Art. 8, ibid., p. 182; and Denmark, April 23, 1923, 
Art. 5, 18 LNTS, No. 450, p. 16. 

7 Cmd. 2895 (1927), p. 3. 

The agreements with Italy, Dec. 26, 1921, preamble (Freund, op. cit., p. 87), Czechoslo- 
vakia, June 5, 1922, Art. 8 (De Martens, op. cit., XVIII, p. 643), and Persia, Nov. 1, 1927, 
Art. 4 (Mannzen, op. cit., p. 45), are similar. 73 Cmd. 2895 (1927), p. 9. 

%4 Tbid., p. 10. See also the note of the British Government extending de jure recognition 
to Soviet Russia, Feb. 1, 1924 (The Times, Feb. 2, 1924), and the Russian reply, Feb. 8, 


1924 (ibid., Feb. 9, 1924). 
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1929, it was agreed that upon the resumption of diplomatic relations, which 
had been broken off in 1927, the Governments of Great Britain and Soviet Rus- 
sia would reciprocally reaffirm the pledge as to non-interference and abstention 
from propaganda contained in Article 16 of the unratified treaty of August 8, 
1924. This agreement was effected by an exchange of notes on December 
20/21, 1929.75 

Assuming that the above analysis of the political relationships within the 
Soviet Union is correct, the further task remains of determining its significance 
for international law. The present law of state responsibility has developed 
upon the basis of two fundamental presuppositions: (1) that the state acts 
through governmental organs chosen in conformity with its internal law; and 
(2) that these organs exercise the supreme authority within the state. An 
identity between the constitutional government and the de facto controlling 
authority is, in normal circumstances, assumed. A hiatus between the two is 
produced when a single political party or organization, ruling through a dic- 
tatorship, deprives the nominal government of the substance of power. Where 
such a situation exists, the rigid and mechanical application of existing princi- 
ples as to state responsibility, which were evolved under radically different 
circumstances, defeats the aims for which these principles were developed.”® 
So far as foreign states are concerned, the entity which governs de facto within 
a given state is the government of that state, and may bind it internationally.” 
In the Soviet scheme we find a nominal government, legally supreme s.ccording 
to the constitutional law of the Union, in a state of actual subordination to an 
extralegal controlling authority. Toholdthe U.S.S.R. responsible for acts of 
its real and effective government involves no straining of existing legal princi- 
ples, but is merely to apply them in such a way as to realize their fundamental 
purpose. 

That foreign governments, while contending that the U. 8. S. R. is interna- 
tionally responsible for acts of the Russian Communist Party and the Third 
International, are nevertheless under the influence of traditional preconcep- 
tions formed under normal relations with normal states, is shown by the fact 
that they have stipulated in treaties with Soviet Russia that the Soviet Gov- 
ernment shall restrain all organizations under its direct or indirect control from 
engaging in hostile or revolutionary propaganda. Such provisions do not en- 
visage the possibility of propagandist activities carried on by organizations 
which are not dependent upon the government, but which control the govern- 
ment itself. They consequently fail to achieve the purpose for which they 


*® Cmd. 3467 (1930), Treaty Series, No. 2 (1930). 

See Bouvé, “The National Boycott as an International Delinquency,” this JOURNAL, 
Vol. 28 (1934), p. 37. 

v6 See Eagleton, Responsibility of States in International Law (1928), p. 40; Spiropolous, 
Die de facto-Regierung im Vélkerrecht (1926), p. 172 ff.; and the Opinion and Award in the 
Arbitration between Great Britain and Costa Rica, Oct. 18, 1923, this Journau, Vol. 18 
(1924), p. 147. 
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were intended and open wide the door to an evasion of the treaties through a 
narrow and literal interpretation of their terms. 

The organic connection between governmental and party agencies in Na- 
tional Socialist Germany has led to the charge that the German Government is 
responsible for the initiation, promotion and direction of the vigorous National 
Socialist propaganda which has disturbed the public order and security of 
certain countries. That the German Government looks with benevolent eyes 
upon the progress of National Socialist movements abroad is undoubted. Ac- 
tual complicity has not, in every case, been proved by trustworthy evidence, in 
the absence of which the government is entitled at least to a Scotch verdict."§ 
The allegations which have been made concerning the part played by German 
National Socialist agencies in incitement to revolt and to acts of terrorism in 
Austria, however, appear to be well authenticated. In a comprehensive in- 
dictment based upon documents seized in domiciliary searches, the Austrian 
Government has charged that “The threads of these actions, of this conspiracy, 
lead back over the frontier. . . .”7® The Austrian Nationa] Socialist Party, 
although nominally autonomous, is in reality, and from the point of view of 
supreme leadership, an integral part of the German organization.£2° German 
nationals are to be found among its principal officials, and Herr Habicht, 
Landesinspektor of the Austrian N. S. D. A. P. and member of the Reichs- 
tag, was granted asylum after his expulsion from Austria in June, 1933 and 
permitted to broadcast revolutionary appeals to the Austrian people from 
Munich.*! 


78 For a series of articles on National Socialist activities in various European countries, 
see L’Europe nouvelle, No. 847, May 5, 1934, pp. 452-480. 

7 Das Braunbuch, Hakenkreuz gegen Osterreich (Herausgeben vom Bundeskanzleramte, 
Biiro des Bundesministers fiir Sicherheitswesen, Wien, 1933), p. 5. 

After the dissolution of the National Socialist Party in Austria, it was replaced by the 
Gesellschaft fiir kulturelle Zusammenarbeit in Ost- und Stideuropa and the Zentraleuropdische 
Pressebureau, both in immediate contact with the Aussenpolitische Amt der Reichslettung der 
NSDAP at Berlin. 

80 Jbid., p. 25. 

Dr. Proksch, Landesleiter der NSDAP Oesterreichs, has stated that the National Socialist 
Party of Austria is an independent organization, although “it is in spiritual union with the 
N.S. D. A. P. of Germany and, therefore, obviously recognizes the spiritual leadership of 
this movement which has in the meanwhile come into power.”’ Vdélkischer Beobachter, June 
17, 1933. 

On June 16, 1933, Rudolf Hess issued the following party proclamation : ‘The Reichsleitung 
in principle declines to intervene in the internal political affairs of a territory outside the 
frontiers of the Reich. It accordingly refuses also to give to party formations beyond the 
frontiers any directions or advice whatsoever, even though these party formations corre- 
spond to, or are related to, the N.S. D. A. P.” Frankfurter Zeitung, June 18, 1933. Com- 
pare Das Braunbuch, p. 13 ff. 

81 Habicht was expelled for “criminal agitation against the state,’ although he claimed 
diplomatic immunity by virtue of an appointment as German press attaché at Vienna which 
the Austrian Government had refused to recognize. Neue Freie Presse, June 1, 14, 17, and 
July 6, 1933. For the German case, see the Vélkischer Beobachter, June 14-16, 1933. 

For an example of Herr Habicht’s style, see his broadcast of July 5, 1933, in which he 
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The charges of the Austrian Government have not met with convincing re- 
plies. “It is obvious,” Adolf Hitler has stated, “that an idea embracing the 
entire German people and arising from its depths cannot be stopped at the 
frontiers of a country which is not only German in its population, but has 
through many centuries been an integral part of the German Reich.” *?_ The 
dispute between the two governments, which has arisen solely from “the oppo- 
sition of the Austrian Government to an historic movement of the entire Ger- 
man people,” is held to be incapable of settlement by application of the formal 
principles of international law invoked by Austria.8? The answers to the 
specific counts in the Austrian indictment are equally unsatisfactory, and are 
confined to categorical denials and counter-charges. It is asserted that the 
reports of plans of forceful intervention through the “Austrian Legion” are 
without any basis in fact; that no official or party agency has participated in, 
or even tolerated, the shipment of explosives and munitions to Austria; and 
that the attacks upon the Austrian Government in the German press are merely 
legitimate reprisals against the innumerable libels of the New Germany which 
have appearedin Austria. The protests concerning the inflammatory speeches 
of Habicht and others are groundless, it is stated, since “The radio broadcasts 
are directed to German hearers, and inform these persons concerning develop- 
ments in Austria.” §4 

The situation created by National Socialist propaganda and subversive ac- 


defines as a “traitor” one who, “like the Dolfuss Government, violates the constitution, 
abuses the laws and, as representative of a minority, coerces an overwhelming majority.” 
Neue Freie Presse, July 6, 1933. Writing in the official Vélkischer Beobachter (Jan. 4, 1934), 
Habicht promises that ‘“Those who have suffered in the cause of the Greater Reich shall be 
remembered in the hour of victory. . . . Nothing shall be forgotten, be it good or evil, 
loyalty or betrayal, and at his time everyone shall receive his just deserts.”’ 

Should he return to Austria, Habicht could undoubtedly be prosecuted for treason under 
the provision of the Austrian penal code (Strafgesetz (1852), § 38) on extraterritorial crime 
committed by aliens. He could also be prosecuted on the ground that his utterances ac- 
complish their illegal effect upon Austrian territory. Compare the decision of the German 
Reichsgericht, Dec. 23, 1889 (20 Entscheidungen in Strafsachen, p. 146), in which it was held 
that sedition had been committed in Germany by a person who, upon French territory and 
within hearing distance of the German frontier, had shouted, ‘“‘Vive la France!” See 
Strenuit, La radiophonie et le droit international public (1932), p. 37 ff.; and A. Raestad, 
“Les responsabilités légales des organismes de radiodiffusion,’”’ La radiodiffusion et la paix: 
Dossiers de la coopération internationale (1933), pp. 155-163. 

® Speech to the Reichstag, Jan. 30, 1934. Vdélkischer Beobachter, Jan. 31, 1934. 

83 Note from the German Foreign Office to the Austrian Government, ibid., Feb. 3, 1934. 

*On Feb. 20, 1934, Herr Habicht, in a broadcast plainly directed to the Austrian people, 
ordered all members of the party to refrain for a period of eight days from all attacks upon 
the Austrian Government “in word, writing or by other means.” Neue Freie Presse, Feb. 
21, 1934. 

Dr. Frank, Bavarian Minister of Justice, on March 18, 1933, made a radio address at 
Munich in which he greeted the National Socialists of Austria and warned the Austrian 
Government “with all friendliness and brotherly love not to compel the National Socialists 
of Germany to secure the freedom of their German compatriots in Austria.” The Observer, 
March 26, 1933; Neue Freie Presse, May 16, 1933. 
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tivity in the Territory of the Saar is similar to that in Austria. The Governing 
Commission charges that “the National Socialist Party has been making every 
effort to gain control of the whole public life of the Saar,” and that it is “waging 
an incessant campaign of threats, denunciations and disguised boycotting 
against inhabitants of the Territory suspected of not sharing its political ideas. 
Reckless in its choice of the methods of imposing its will, the National Socialist 
Party never hesitates to make it clear that any persons who oppose it will be 
made to pay heavily for their present attitude after the plebiscite.”®> Al- 
though “it is not its function to pass judgment on political events that occur 
outside the Territory,” the Governing Commission cannot, it is stated, “remain 
indifferent to the subversive acts of a political party which claims the fullest 
license in virtue of the external ties which it invokes.” §& The Commission has 
imputed responsibility to the German Government for encouraging the illegal 
activities of the National Socialist movement in the Territory, noting “with 
regret the interference of German authorities or of German official services in 
purely Saar questions,” and the “violent and unjustified attacks on the ad- 
ministration of the Territory, the Governing Commission, its members and its 
officials, which are broadcast almost daily by services under the German Gov- 
ernment’s authority.” It would, the Chairman of the Governing Commission 
states, “be a great advantage if the relations between Germany and the Saar 
were based on the principles of international law generally recognized in deal- 
ing between two states.” §7 

The measure of international responsibility which is imputable to Germany 
for acts performed by the National Socialist Party is determined by the nature 
of the relationship of that organization to the government. The problem is 
greatly simplified by the enactment of legislation which defines the position of 
the party within the state. An Act of July 14, 1933, provides that “In Ger- 
many there exists as the sole political party the N.S. D. A. P.”88 <A second 


855th Periodical Report of the Governing Commission, Sept. 30, 1933. League of 
Nations Official Journal, January, 1934, p. 35. 

Threats calculated to influence voting in the approaching plebiscite have been made by 
persons holding high positions in the German Government and the National Socialist Party. 
General Goering is reported to have stated in a speech made at Trier on Nov. 5, 1933, that 
when the Saar was returned to Germany he would see to it “that the red rats do not creep 
into the holes of the black mice.”” League of Nations Official Journal, March, 1934, p. 328. 
Herr Simon, a district leader of the National Socialist Party and member of the Prussian 
Council of State, stated at the Niederwald demonstration on Aug. 28, 1933: ‘“‘The Saar 
Territory will return to the Reich! Give to the people of the Saar authority in its own 
house for twenty-four hours and it will show how one grasps the iron broom and ejects 
vermin. Against the disloyalty of fugitive traitors we oppose the loyalty of the home 
population, and against their hate, fanatical love of the nation.” Vdélkischer Beobachter, 
Aug. 29, 1933. 

8 Letter from the Chairman of the Governing Commission to the Secretary-General of the 
League of Nations, Jan. 5, 1934. League of Nations Official Journal, March, 1934, p. 303. 

87 Letter from the Chairman of the Governing Commission to the German Foreign 
Minister, March 28, 1934. League of Nations Document C.201.1934, VII. 

88 Gesetz gegen die Neubildung von Parteien, Reichsgesetzblatt, I, p. 479. 


RESPONSIBILITY FOR HOSTILE PROPAGANDA 667 


law of December 1, 1933, provides that “After the victory of the National So- 
cialist Revolution the National Socialist German Workers’ Party is the bearer 
of the German idea of the state and is indissolubly united with the state.” *® 
There thus exists an organic connection between party and government which 
corresponds to the “unity of Seele und Leib.”®® From the point of view of 
international responsibility for hostile propaganda and subversive activities, 
there is no basis for making any distinction between acts of the Government 
and of the National Socialist Party. 

A like problem arises out of the anti-Japanese boycott which has been or- 
ganized and carried out by the Chinese National Party or Kuomintang. Al- 
though the boycott is defended as “a natural and spontaneous response in 
resistance to Japanese aggression,” ®! it is claimed by the Japanese Govern- 
ment that China is responsible for any breach of international law which may 
be involved in its conduct. The basis for this contention is the inseparable 
connection between party and official agencies in China existing by virtue of 
the powerful control exercised over the National Government by the Kuomin- 
tang.°* “The Kuomintang, or the National Party, is not a simple political 
party in the Occidental sense of the term, but a regular state organ of China in 
accordance with the Chinese organic law. It is evident that its acts entail a 
national responsibility upon the National Government.” ®* This point of view 
appears to be admitted tacitly by the Chinese Government, which, although 
apparently disclaiming all responsibility for acts of the Kuomintang, has 
nevertheless on several occasions defended the boycott as a measure of re- 
prisal, that is, as a public measure which would be internationally illegal were 
it not resorted to in order to compel a foreign state to settle a difference created 
by its own international delinquency.®* If the Kuomintang is “the maker and 


89 Gesetz zur Sicherung der Einheit von Partei und Staat, ibid., p. 1016. 

Section 2 of this law provides that “As a guarantee of the close codperation of agencies of 
the party and the S. A. with the public authorities, the Deputy of the Leader and the Chief 
of Staff of the S. A. become members of the Government of the Reich. By a law of July 3, 
1934 (ibid., I, p. 529), this section is amended to provide that only the Deputy of the 
Leader shall be a member of the national government. 

°° Pfundtner and Neubert, Das neue Deutsche Reichsrecht, commentary to the law cited 
above, note 89. This legislation, the commentators assert, is merely the legal recognition 
of ‘‘an already historically accomplished fact. . . . The unity of party and state was born 
at the moment when the President of the Reich entrusted the Chancellorship and, thereby, 
the leadership of the state, to the Leader of the N. S. D. A. P.” 

"Communication from the Chinese Government. League of Nations Document A 
(Extr.).A.155.1932.VII, p. 15. 

*® See the Memorandum on Boycotts and Japanese Interests in China, Supplementary 
Documents to the Report of the Commission of Enquiry, p. 228 ff. League of Nations 
Document C.663.M.320.1932.VII, Annexes. 

*% Observations of the Japanese Government on the Report of the Commission of En- 
quiry. League of Nations Document C.775.M.366.1932.VII, p. 12. 

“See the “Memorandum sur le boycottage.” Le conflit Sino-Japonais: Memoranda du 
Gouvernement Chinois presentes a la Commission d’ Etude de la Societe des Nations (Nankin et 
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master of the Government,” ® as stated in the Lytton Report, international re- 
sponsibility for its acts cannot be evaded by the fact that the nominal and real 
governments in China fail to coincide.®® 

It has been the purpose of this article to state as clearly as possible the rules 
of international law with reference to state responsibility for hostile propa- 
ganda and subversive activities against foreign governments. Under the ex- 
isting law, a state is not obliged to prevent or punish such acts when committed 
by private persons, providing that they do not take the form of a hostile 
expedition. Responsibility is engaged, however, if government officials or 
agencies initiate, encourage, assist or promote propaganda or political move- 
ments which disturb the public order and security, or aim at the forceful over- 
throw of the constitutional or social order, of another state. A government 
may tolerate acts which would involve international responsibility if commit- 
ted by itself or its agents. It may not engage in such activities through the 
intermediary of organizations which are subject to its direct or indirect con- 
trol, although not possessing an official character in the legal sense. These 
principles, applied to new situations and forms of political life which have 
arisen since their inception, fasten responsibility upon the state for acts per- 
formed by a party or organization which, through its actual control over the 
government, constitutes the effective authority within the state.°* This prop- 
osition, it is believed, is a statement of international law, the alternative being 
the inadmissible conclusion that a state may evade responsibility and, in effect, 
abrogate an important part of international law, through dissociating itself 
from the acts of an organization which, although lacking governmental char- 
acter by national law, enjoys the substance of power. 


Peiping, 1932), Document No. 14, p. 140. Also, League of Nations Official Journal, Special 
Supplement No. 112, p. 72. 

% Memorandum on Boycotts and Japanese Interests in China (cited, note 92, above), p. 
120. % Bouve, op. cit., p. 37. 

%7 Dr. Lauterpacht has objected that to make a government responsible for acts of a 
party would “play havoc with the established rules of state responsibility.” (“Boycott in 
International Relations,” British Year Book of International Law, XIV (1933), p. 134.) 
A state may at times, he asserts, be able ‘‘to do through individuals and private bodies what 
it is not allowed to do itself. ... In any case this is the present position of international 
law.” It would seem that the learned author here involves himself in a patent contradic- 
tion with his statement that the “Rules of international law on the matter of state respon- 
sibility are based upon the separation of the state from the individuals and associations of 
which it is composed.”’ This separation is surely broken down whenever the government 
acts through such persons or associations. 


a 


THE MEMBERSHIP OF THE UNITED STATES IN THE 
INTERNATIONAL LABOR ORGANIZATION 


By MAntey O. Hupson 
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Though representatives of the United States participated very actively in 
the drafting of the Constitution of the International Labor Organization in 
1919, and though the first International Labor Conference was held in Wash- 
ington under the presidency of the Secretary of Labor, the Government of the 
United States had no part in the work of the International Labor Organization 
during its first fifteen years. In consequence, the United States has hitherto 
held aloof from one of the most significant of the modern developments of 
international law. Fortunately, this situation has now been changed. On 
August 20, 1934, the United States became the fifty-ninth member of the In- 
ternational Labor Organization. The steps by which this result has been 
achieved, and the problems growing out of it, present some interesting legal 
questions which ought not to escape attention. 


FORMAL MEASURES TAKEN 


On June 19, 1934, the President approved a joint resolution of Congress 
which read as follows: * 


JOINT RESOLUTION PROVIDING FOR MEMBERSHIP OF THE UNITED STATES IN THE 
INTERNATIONAL LABOR ORGANIZATION 


Whereas progress toward the solution of the problems of international 
competition in industry can be made through international action con- 
cerning the welfare of wage earners; and 

Whereas the failure of a nation to establish humane conditions of labor 
is an obstacle in the way of other nations which desire to maintain and 
improve the conditions in their own countries; and 

Whereas the United States early recognized the desirability of interna- 
tional codperation in matters pertaining to labor and took part in 1900 in 
establishing, and for many years thereafter supported, the International 
Association for Labor Legislation; and 

Whereas the International Labor Organization has advanced the wel- 
fare of labor throughout the world through studies, recommendations, 
conferences and conventions concerning conditions of labor; and 

_ Whereas other nations have joined the International Labor Organiza- 
tion without being members of the League of Nations; and 


*78 Congressional Record, p. 12359. This resolution was adopted unanimously by the 
Senate, on June 13, 1934. Id., p. 11681. It was adopted by the House of Representatives 
pe June 16, 1934, by 232 votes to 109, i.e., by more than two-thirds of the votes. Jd., p. 

2362. 
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Whereas special provision has been made in the constitution of the In- 
ternational Labor Organization by which membership of the United States 
would not impose or be deemed to impose any obligation or agreement 
upon the United States to accept the proposals of that body as involving 
anything more than recommendations for its consideration: 

Therefore be it 

Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the President is hereby 
authorized to accept membership for the Government of the United States 
of America in the International Labor Organization which, through its 
general conference of representatives of its members and through its In- 
ternational Labor Office, collects information concerning labor throughout 
the world and prepares international conventions for the consideration of 
member governments with a view to improving conditions of labor. 

Sec. 2. That in accepting such membership the President shall assume 
on behalf of the United States no obligation under the Covenant of the 
League of Nations. 


At the time of the adoption of this resolution, the International Labor Con- 
ference was holding its 18th session in Geneva, and American delegates were 
attending the Conference in the réle of observers. On June 22, 1934, the 
American Consul in Geneva communicated the text of the resolution to the 
Director of the International Labor Office, with a suggestion that it might be 
made known to the Conference. The Director promptly acted on this sugges- 
tion, and the communication was warmly received by the Conference, which 
on June 22, 1934, unanimously voted to extend an invitation to the United 
States as follows: ? 


The International Labour Conference 

Takes note of the communication of 22 June 1934 addressed to the Di- 
rector of the International Labour Office by the authorised representative 
of the Government of the United States of America, 

Heartily welcomes the decision of the Congress of the United States 
authorising the President to accept on behalf of the Government of the 
United States membership in the International Labour Organisation, re- 
calling that it has always been the firm conviction of the Organisation that 
its ends could be more effectively advanced if the membership of the Or- 
ganisation could be made universal, 

Hereby decides 

To invite the Government of the United States to accept membership in 
the International Labour Organisation, it being understood that such ac- 
ceptance involves only those rights and obligations provided for in the 
constitution of the Organisation and shall not involve any obligations un- 
der the Covenant of the League of Nations, 

And further decides 

That, in the event of the Government of the United States accepting 
membership, the Governing Body is hereby authorised to arrange with the 
Government of the United States any questions arising out of its member- 
ship, including the question of its financial contribution. 


? Provisional Record of the International Labor Conference, 18th Session, p. 464. 
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This invitation was communicated to the Government of the United States, 
and it was accepted on August 20, 1934, by a letter addressed by the Consul in 
Geneva to the Director of the International Labor Office, reading as follows: * 


In your letter to me of 22 June 1934, you advised that the International 
Labor Conference had unanimously adopted a resolution inviting the 

yovernment of the United States of America to accept membership in the 
International Labor Organization and there was transmitted with your 
letter a copy of the resolution, which in extending the invitation states 
“that such acceptance involves only those rights and obligations provided 
for in the constitution of the Organization and shall not involve any obli- 
gations under the Covenant of the League of Nations.” 

I am now writing to say that, exercising the authority conferred on him 
by a Joint Resolution of the Congress of the United States approved June 
19, 1934, the President of the United States accepts the invitation hereto- 
fore indicated, such acceptance to be effected on August 20, 1934, and, of 
course, subject to understandings expressed in the Conference Resolution, 
and has directed me to inform you accordingly. 

The Constitution of the International Labor Organization was brought into 
force as Part XIII of the Treaty of Versailles of June 28, 1919, as Part XIII 
of the Treaty of St. Germain-en-Laye of September 10, 1919, as Part XII of 
the Treaty of Neuilly-sur-Seine of November 27, 1919, and as Part XIII of the 
Treaty of Trianon of June 4, 1920.4 Each of these treaties was signed by rep- 
resentatives of the United States, but none of them has been ratified by the 
President. Yet its position as a signatory of the treaties gave and gives to 
the United States no relation to the International Labor Organization; hence 
American membership must depend solely upon the acceptance of the invita- 
tion extended by the International Labor Conference on June 22, 1934. 


MEMBERSHIP IN RELATION TO THE LEAGUE OF NATIONS 


Under its Constitution, the International Labor Organization is a part of 
the League of Nations. Article 427 of the Treaty of Versailles refers to it as 
“permanent machinery . . . associated with that of the League of Nations.” 
Article 392 refers to the International Labor Office as “part of the organization 
of the League” (Fr., partie de l'ensemble des institutions de la Société). 
Membership in the League of Nations “carries with it membership in the Or- 
ganization” (Art. 387), and the expenses of the International Labor Office and 
of the International Labor Conferences are met “out of the general funds of 
the League” (Art. 399). 

In the beginning it was thought in some quarters that only members of the 
League of Nations might enjoy membership in the Organization. As legal ad- 
viser to the first International Labor Conference in 1919, the writer gave an 
opinion to that effect ;° but at that time it was assumed that the chief industrial 


* International Labor Office Document, C. P. 38, 1934. 

‘For the text, see 1 Hudson, International Legislation, p. 228. 

* Records of the International Labor Conference, First Session, p. 211. For a contrary 
opinion given in 1920 by M. Paul Mantoux, then Director of the Political Section of the 
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states, including the United States, would become members of the League of 
Nations. The first International Labor Conference took no clear position on 
the question; it admitted Austria and Germany to immediate membership in 
the Organization before they became members of the League of Nations, but 
this action was rested, in part, on the view taken at Washington of negotiations 
both prior and subsequent to the signing of the treaties of peace. The ques- 
tion was discussed, also, in the First Assembly of the League of Nations in 
1920, and the Fifth Committee of the Assembly proposed as to certain states, 
that “the Assembly recommend to the International Labour Conference to ex- 
amine the possibility of eventually admitting this state, on its application, into 
the International Labour Organization.”® This action was not taken by the 
First Assembly, but a resolution was adopted calling for the participation of 
certain states in the work of technical organizations of the League “on the same 
footing as states members of the League of Nations.” Since 1920, the consti- 
tutional situation has been further clarified as a result of Brazil’s continuance 
as a member of the Organization, following its withdrawal from membership in 
the League of Nations;* and Japan has stated that its announced withdrawal 
from the League of Nations is not intended to end its codperation in the work 
of the International Labor Organization. 

It is to be noted, however, that when the Permanent Court of Interna- 
tional Justice was asked to give an opinion on the possibility of Danzig’s be- 
coming a member of the Organization, the court said: 8 


It is not impossible that the intention of the parties to the Treaty of 
Versailles was that membership of the League of Nations and membership 
of the Labor Organization should coincide, and that no state or commu- 
nity should be a member of the Labor Organization unless it was also a 
member of the League. This question, however, is not one which is con- 
nected with the special legal status of Danzig. It has not been dealt with 
in the written statements nor in the oral arguments addressed to the court, 
and therefore the court has not taken it into consideration for the reasons 
given above. The case has been considered solely from the point of view 
of whether the special legal status of the Free City is compatible with 
membership of the Labor Organization. But the fact that the court has 
given its answer to the question upon this basis must not be taken as pre- 
judging in any way its opinion upon the larger question, if at any time that 
question should be put to it. 


As the question before the court did not refer to the problem whether Danzig 
could become a member of the Organization without becoming a member of the 


Secretariat of the League of Nations, see Records of the First Assembly, Committees, II, 
p. 240. 

6 Records of the First Assembly, Plenary, pp. 635, 636, 638. 

7 Brazil ceased to be a member of the League of Nations on June 13, 1928. Since that 
time, Brazilian representatives have taken part in the International Labor Conferences, and 
Brazil has been represented on the Governing Body of the International Labor Office. 

8 (1930) Series B, No. 18, p. 10. 
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League of Nations, the opinion of the court was clearly not intended to resolve 
that problem. Yet in a dissenting opinion, Judge Anzilotti thought it “per- 
missible, prima facie, to conclude that membership in the Organization is 
merely the corollary of that of a member of the League of Nations.” ® 

Today, the legal situation should be said to be clear, that membership in the 
Organization does not depend upon membership in the League of Nations. 
The Constitution of the Organization is no longer to be interpreted as it may 
have been entirely proper to interpret it in 1919. Time is an essential element 
of interpretation, and the action taken under an instrument cannot be ignored. 
Any instrument under which men must act and live must be capable of gaining 
meaning by a process of accretion, and the experience of the United States since 
1789 has demonstrated that this is particularly true of a constitution. The 
“Intention of the parties,” or the “intention of the framers” of an instrument, 
is often an artificial guide, and talk about such “intention” frequently serves 
little purpose beyond that of palliation. It is a sounder approach to say 
frankly that interpretation must be made with reference to ends to be served 
at the time, and these ends may change with the running of the years. 

In 1919, a conception of the League of Nations was widely entertained that 
at least some of the benefits of membership were to be reserved for members, 
and if the membership of the League had approached the universality antici- 
pated, that conception might have endured. With the truncated membership 
which resulted from the non-participation of the United States, however, it 
became impossible to restrict participation in various League activities to 
members of the League, and there has been a progressive tendency to invite 
participation by states which have never accepted membership. In view of 
this development, even apart from the fact of Austria’s, Germany’s, and Bra- 
zil’s membership in the International Labor Organization, greater weight is to 
be given to the statement in the preamble to Part XIII of the Treaty of Ver- 
sailles that “the failure of any nation to adopt humane conditions of labour is 
an obstacle in the way of other nations which desire to impose the conditions 
in their own countries.” Universality of membership is for this reason a spe- 
cial desideratum of the International Labor Organization, making it essential 
that states “of the chief industrial importance” be admissible. This desidera- 
tum does not at this time conflict with any general considerations as to the 
privileges of participation in League agencies and activities. 


COMPETENCE OF THE INTERNATIONAL LABOR CONFERENCE 


If this order of ideas be accepted, and if it be admitted that membership in 
the Organization may be independent of membership in the League, the ques- 
tion then arises as to what is the competent body to admit to membership in 
the Organization. On this point, the admission of Austria and Germany by 
the International Labor Conference in 1919 established a precedent, and in 
1920 the opinion of the Fifth Committee of the First Assembly seems to have 


9 Series B, No. 18, p. 18. 
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been clear that the competence resides in the International Labor Conference.” 
Each member of the Organization is entitled (Art. 389) to representation in 
that Conference by four representatives, “of whom two shall be Government 
delegates and the two others shall be delegates representing respectively the 
employers and the workpeople of each of the members.” The so-called “non- 
Government delegates” are “chosen in agreement with the industrial organiza- 
tions, if such organizations exist, which are most representative of employers 
or workpeople, as the case may be, in their respective countries.” Each dele- 
gate is entitled (Art. 390) “to vote individually on all matters which are taken 
into consideration by the Conference.” With this composition, though the 
Conference cannot be said to be an ordinary diplomatic conference, it is clearly 
a conference of government representatives. Whether they are styled Gov- 
ernment Delegates, Employers’ Delegates, or Workers’ Delegates, the delegates 
are representatives of the members and as such they may exercise certain pow- 
ers of representation not set out in the Constitution of the Organization. Such 
powers would seem to apply to all matters relating to the structure of the Or- 
ganization, and therefore to include the power to admit new members to the 
Organization. 

In view of these considerations, the resolution adopted by the unanimous 
vote of the Conference on June 22, 1934, must be taken to have been an in- 
vitation extended on behalf of the members of the International Labor Or- 
ganization, the acceptance of which makes the United States a party to the 
Constitution of the Organization. 


EFFECT OF THE AMERICAN ACCEPTANCE 


Nor can the effectiveness of the acceptance of the invitation be drawn into 
question. On numerous occasions in the past, the United States has accepted 
membership in international organizations by action taken by the President 
with the authorization of Congress,” and it can hardly be questioned that obli- 
gations may be assumed by the United States in consequence of such member- 
ship. The obligations of a member of the International Labor Organization 
relate principally to the draft conventions and recommendations adopted by 
the International Labor Conference. Each member is obligated to bring the 
draft conventions and recommendations before the competent authorities in its 
own country, for the possible “enactment of legislation or other action” ; but it 

10 Records of the First Assembly, Plenary, pp. 635, 636, 638. 

11 Indications as to such organizations are contained in Department of State Publication, 
Conference Series No. 17 (1933). The following recent instances may be noted: Interna- 
tional Hydrographic Bureau (Act of March 2, 1921); International Statistical Institute (Act 
of April 28, 1924); Permanent International Association of Road Congresses (Joint Resolu- 
tion of June 18, 1926); American International Institute for the Protection of Childhood 
(Joint Resolution of May 3, 1928). Membership in the Pan American Union, also, does not 
now depend upon any convention. 

The United States’ support of the International Association for Labor Legislation, men- 
tioned in the preamble to the Joint Resolution of June 19, 1934, was authorized by appro- 
priations by Congress. 
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is in no way bound to ratify a draft convention or to accept a recommendation. 
If it has ratified a convention, a member has the obligation to “take such action 
as may be necessary to make effective the provisions of such convention,” and 
on the same contingency it subjects itself to a definite procedure for complaints 
by other parties to the convention as to any failure to carry out this obligation. 
In view of the nature of these obligations, their assumption by the United 
States through action by the President with the authorization of Congress pre- 
sents no difficulty. 

If the juridical character of the obligations assumed be emphasized, how- 
ever, and if they are to be viewed as treaty obligations, it would seem to be 
clear that in this instance the President has followed the procedure required for 
the making of atreaty. The Constitution of the United States confers on the 
President ‘power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur’; it does not pre- 
scribe any particular form to be followed, either by the President in making 
treaties or by the Senate in advising and consenting to them. A “treaty,” as 
the term is used in the Constitution of the United States, does not necessarily 
have to be signed as such, nor is any formal ratification required. Four trea- 
ties containing the Constitution of the International Labor Organization }* had 
been signed on behalf of the United States, and none of these treaties expressly 
excludes a procedure by which a certain part only may be ratified or otherwise 
confirmed. The joint resolution approved on June 19, 1934, may be viewed as 
expressing the necessary advice and consent of the Senate to the President’s 
acceptance of the Constitution of the Organization, either as contained in 
treaties already signed on behalf of the United States, or wholly independently 
of those treaties. Since the resolution was adopted by a unanimous vote in the 
Senate on June 13, 1934, it expressed the Senate’s advice and consent in such a 
way as to meet the constitutional requirement of concurrence by two-thirds of 
the Senators present. Nor was its adequacy for this purpose vitiated because 
of the adoption of the form of a joint resolution which required passage by the 
House of Representatives and approval by the President. Hence, after his 
approval of the joint resolution, the President had a plenary power, under the 
Constitution, to proceed to the assumption of such treaty obligations as are in- 
volved in membership in the International Labor Organization. 

The American Consul’s letter of August 20, 1934, was clearly an exercise of 
this power by the President. Its effect as such is in no way diminished by 
the fact that the President acted through the’ consul; and as the exercise of 
the power was advised and consented to by the Senate, it may be taken to bind 
the United States quite as clearly as if a formal instrument had been signed 
and ratified in the manner usually followed. 


® The foregoing statement is not to be modified because of the amendment to Art. 393 
which came into force on June 4, 1934, for the adoption of such amendments by less than 
unanimous action was envisaged in Art. 422. For the text of the amendment, see 1 Hud- 
son, International Legislation, pp. 248, 250. 
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The conclusion seems to follow, therefore, that the International Labor Con- 
ference had power to extend its invitation, that the President’s acceptance of 
the invitation was a constitutional exercise of the treaty-making power of the 
United States, and that in consequence of the acceptance the United States as- 
sumed all of the obligation devolving on members of the International Labor 
Organization under its Constitution. 


SOURCE OF AMERICAN OBLIGATIONS 


It is expressly stipulated in the joint resolution of June 19, 1934, in the Con- 
ference resolution of June 22, 1934, and in the consul’s letter of August 20, 1934, 
that the action taken by the President does not involve any obligations under 
the Covenant of the League of Nations. This stipulation must be attributed 
to an abundance of caution inspired by political, rather than legal, considera- 
tions. Obligations of members of the International Labor Organization as 
such derive not from the Covenant of the League of Nations but from the Con- 
stitution of the Organization. It is true that both instruments are embodied 
in the same treaties; yet the interpretation of the Constitution is independent 
of the interpretation of the Covenant, except in so far as the former contains 
references to bodies set up by the latter instrument, e.g., the Council of the 
League of Nations. Ifamember of the League of Nations cannot escape mem- 
bership in the Organization,1* the converse does not hold true, and membership 
in the Organization does not commit a state to any of the provisions of the 
Covenant. 

It is true that certain powers are conferred by the Constitution of the In- 
ternational Labor Organization on agencies of the League of Nations existing 
under the Covenant. Thus, it is for the Council to decide (Art. 393) “any 
question as to which are the members of the chief industrial importance”; the 
Director of the International Labor Office is (Art. 399) “responsible to the Sec- 
retary-General of the League for the proper expenditure of all moneys paid to 
him in pursuance of this article”; it is for the Secretary-General (Art. 405) to 
communicate to the members of the Organization certified copies of recom- 
mendations and draft conventions adopted by the International Labor Con- 
ference; members are to inform the Secretary-General of action taken on such 
recommendations and draft conventions, and their ratifications of draft con- 
ventions are to be communicated to him; a convention which is ratified is 
to be registered by the Secretary-General (Art. 406) ; and upon application of 
the Governing Body of the International Labor Office, the Secretary-General 

18 This question was discussed at length in the Assembly of the League of Nations in 1922, 
when El Salvador contended that as a member of the League of Nations it was not bound to 
contribute to the expenses of the International Labor Organization. A subcommittee of the 
First Committee of the Assembly made an elaborate report on the subject, in which it spoke 
of “the indivisible capacity of members of the League of Nations and members of the Labour 
Organization,’ and it reached the conclusion that all members of the League were bound 
to contribute to the expenses of the Labor Organization. Records of the Third Assembly, 
Plenary, II, pp. 191-194. 
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(Art. 412) is to nominate members of commissions of enquiry to consider com- 
plaints as to the execution of conventions ratified. In so far as this conferring 
of power on agencies of the League of Nations involves obligations for mem- 
bers of the Organization, however, these obligations do not flow from the Cove- 
nant of the League of Nations, but from the Constitution of the Organization. 

It is also to be noted that the Constitution of the Organization confers a 
certain competence on the Permanent Court of International Justice. Article 
423 provides that any dispute as to the interpretation of the Constitution of 
the Organization, or of any convention concluded under it, shall be referred to 
the court for decision; Article 416 provides that if any member fails to take the 
action required by Article 405 (7.e., to bring recommendations and draft con- 
ventions before the competent authority), “any other member shall be entitled 
to refer the matter” to the court; and provision is made (Articles 415, 417, 418) 
for the jurisdiction of the court over complaints as to non-compliance with 
conventions. To this extent, members of the Organization are bound by the 
obligatory jurisdiction of the court. The obligations of such jurisdiction are 
assumed by the United States under the Constitution of the Organization, even 
though it is not bound by the Covenant. 


THE UNITED STATES AND THE LABOR CONVENTIONS 


Asa member of the Organization the United States must take a position with 
respect to international labor legislation resulting from future activities of the 
International Labor Conference. Under Article 405 (paragraph 5) of the Con- 
stitution of the Organization as it is embodied in the Treaty of Versailles, after 
a recommendation or draft convention has been adopted by the International 
Labor Conference, each member is bound to “bring [it] before the authority or 
authorities within whose competence the matter lies, for the enactment of leg- 
islation or other action.” Although no obligation exists upon the members to 
take the action recommended by the Conference, or to ratify a draft conven- 
tion, a serious consideration of each recommendation or draft convention be- 
comes obligatory, and a failure to discharge this obligation may (under Article 
416) be made the basis of a proceeding in the Permanent Court of Interna- 
tional Justice. 

Yet Article 405 contains (paragraph 9) an exceptional provision that “in 
the case of a federal state, the power of which to enter into conventions on 
labor matters, is subject to limitations, it shall be in the discretion of that 
Government to treat a draft convention to which such limitations apply as a 
recommendation only, and the provisions of this article with respect to recom- 
mendations shall apply in such case.” There is such a tenuous distinction 
between recommendations and draft conventions, so far as the obligations of 
members are concerned, that this provision is of little substance. A question 
may arise, however, as to the extent to which it applies to the United States. 
In the preamble of the joint resolution approved by the President on June 19, 
1934, reference is made to a “special provision” in the Constitution of the In- 
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ternational Labor Organization “by which membership of the United States 
would not impose or be deemed to impose an obligation or agreement upon the 
United States to accept the proposals of that body as involving anything more 
than recommendations for its consideration.” It may be thought that this 
reference to “recommendations for its consideration” is not a reference to the 
technical “recommendation” referred to in the Constitution of the Organiza- 
tion, and the language might be interpreted as a general reference to the ob- 
ligations of members with respect to recommendations and draft conventions. 
The paragraph in the preamble seems to be an inartistic reference to para- 
graph 9 of Article 405 of the Treaty of Versailles, however, and it raises the 
question whether the United States would be justified in placing itself under 
paragraph 9. 

Is the United States “a federal state, the power of which to enter into con- 
ventions on labor matters is subject to limitations”? Certain members of the 
American Delegation at Paris in 1919 would have answered this question in the 
affirmative,!* but a negative answer would be more in keeping with the practice 
of the United States, more consonant with the development of our national 
life in the United States, and more appropriate to our position in world affairs. 

The Constitution itself does not limit the President’s power to make treaties, 
and it would greatly cripple the United States in the conduct of our inter- 
national relations if that power were limited to those matters over which a 
general legislative competence has been allocated to the Federal Government. 
The fact that in the United States general power to legislate with reference to 
labor conditions is vested in the legislatures of the States, does not impose a 
necessary limitation on the treaty-making power of the Federal Government, 
for many treaties of the United States have dealt with matters as to which the 
federal legislative power is otherwise limited. Hence, federal legislation to 
implement a treaty may be constitutional even though, independently of the 
treaty, federal legislation as to the same subject matter would be unconstitu- 
tional; this is a consequence of the position of treaties in our national law. 
There may be a general limitation on the treaty-making power which would 
prevent its exercise in such a way as to change the nature of the government, 
but there can be no general limitation that treaties may deal only with those 
matters as to which general legislative power has been delegated to the Federal 
Government. American participation in recent attempts to draft a treaty re- 


14See the Minutes of the Commission on International Labor Legislation at the Paris 
Peace Conference, in the official Bulletin of the International Labor Office, I, pp. 58, 75, 81, 
86 ff., 177, 179, 263. The American Delegation seems to have been of the opinion that “lim- 
itations’’ meant judicial as well as constitutional limitations. Jd., p. 179. 

The two volumes on The Origins of the International Labor Organization, edited by James 
T. Shotwell, recently published by the Columbia University Press, contain a mine of in- 
formation on the drafting of the constitution of the Organization and on the work of the 
Commission at the Peace Conference. See especially a study of the latter by Edward J. 
Phelan, in Vol. I, pp. 127-198. 

45 Missouri v. Holland (1920), 252 U. S. 416; this Journat, Vol. 14 (1920), p. 459. 
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lating to the manufacture of arms !* is now clearly based on this principle, and 
the United States has recently become a party to the Convention for Limiting 
the Manufacture and Regulating the Distribution of Narcotic Drugs of July 
13, 1931,1* which limits the manufacture of drugs within the States. It should 
be clear, therefore, that the power of the United States to enter into such labor 
conventions as have been adopted by the International Labor Conference to 
date,!® is not subject to any special limitations.!® If this be true, paragraph 9 
of Article 405 does not apply to the United States, and the mention of that pro- 
vision in the preamble of the joint resolution does not establish any reservation 
on this point. 

Hence, it seems that the United States is not entitled to treat a draft conven- 
tion as a recommendation only, but by becoming a member of the Organization 
it becomes bound to deal with a draft convention as provided in paragraph 5 of 
Article 405, 7.e., to bring it “before the authority or authorities within whose 
competence the matter lies, for the enactment of legislation or other action.” 
If such authorities consent, then the United States would be bound under para- 
graph 7 of Article 405 to “communicate the formal ratification of the conven- 
tion to the Secretary-General,” and to “take such action as may be necessary 
to make effective the provisions of such convention.” 


THE ‘COMPETENT AUTHORITY” IN THE UNITED STATES 


The discharge of this obligation by the United States raises a question as to 
who is the “competent authority” in the United States, as that term is used in 
the Constitution of the International Labor Organization. The practice fol- 
lowed by other members of the Organization cannot throw much light on the 
question,° for the lodgment of competence is essentially a constitutional ques- 
tion for each state. 

The provisions of Article 405 leave little doubt that they refer to a legislative 
rather than a treaty-making competence. They were designed to assure a 
serious consideration of the recommendations and draft conventions, not in 
camera by an executive authority, but in public by a legislative body. Para- 
graph 5 of Article 405 refers to a body competent to enact legislation or to take 
other action; by ejusdem generis this latter phrase may be confined to other 
similar action. Under paragraph 7 of the same article, if such body consents, 
1.e., indicates its willingness to take the action which the execution of a draft 
convention might entail, the member becomes bound to put its treaty-making 
authority into action and to ratify the draft convention. The subject matter 
of a particular recommendation or draft convention is to be considered, and it 

16 See this JouRNAL, post, p. 736. 

17U. 8. Treaty Series, No. 863; 139 League of Nations Treaty Series, p. 301. 

18 A list of the 44 draft conventions adopted by the International Labor Conference is 
appended to this study. See p. 683, infra. 

19 See Francis G. Wilson, ‘International Labor Relations of Federal Governments,”’ 10 


Southwestern Political and Social Science Quarterly (1929), p. 190. 
20 Few questions on this point seem to have arisen with other governments. 
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is not necessary that the same authority should be competent for all recom- 
mendations or for all draft conventions. As to the latter, also, the treaty- 
making authority is of course free to act, 7.e., to ratify the draft convention, 
quite independently of the member’s obligation to bring it before the competent 
legislative authority and, it may be, independently of action by such authority. 

Under the constitutional system of the United States, it is possible for the 
treaty-making authority, 7.e., the President acting with the advice and consent 
of the Senate, to proceed to ratify a draft convention at any time; an obligation 
to take such action would arise only after “consent” by the “competent author- 
ity,” as those terms are used in paragraph 7 of Article 405. Yet the “com- 
petent authority” for the consideration of both recommendations and draft 
conventions, in fulfilment of the obligation set out in paragraph 5, is not the 
treaty-making authority ; it may be Congress, and it may be the legislatures of 
the 48 States. With our peculiar allocation of legislative power as between 
Congress and the State legislatures, time may be needed for a practice to be 
worked out as to the manner of fulfilment of our obligation as a member of the 
Organization. In general, it would seem that as to draft conventions this obli- 
gation would be performed if the draft conventions were brought before Con- 
gress “for the enactment of legislation or other action,” for in any case Congress 
would be competent to legislate for the execution of a convention once it had 
been ratified. Asa matter of policy, however, certain draft conventions might 
also be brought before the legislatures of the States; if legislative provisions in 
accord with the provisions of a draft convention were in force throughout the 
United States, execution of the convention following its ratification might ne- 
cessitate no action by Congress. 

As to recommendations, however, a different situation may be thought to 
exist. As their acceptance involves no exercise of the power of Congress to 
enact legislation for the execution of treaty provisions, the legislative com- 
petence may rest with Congress, or with Congress and the State legislatures, 
depending upon the subject matter. On certain subjects, such as maritime 
commerce, the legislative power of Congress is plenary, and for certain territo- 
ries, such as the District of Columbia, Congress possesses a general competence 
to enact labor legislation. On the other hand, Congress lacks power to enact 
legislation for the States in such matters as hours of work; and even when in- 
terstate commerce is involved, the legislatures of the States are competent until 
Congress has acted. 

It would seem, therefore, that the “competent authority” for reeommenda- 
tions, as that term is used in Article 405, may not in all cases be Congress, but 
will in some cases be both Congress and the State legislatures. 

Heretofore, the United States has not had the privilege of becoming a party 
to the conventions adopted by the International Labor Conference, as they 
contain no provisions for adhesion by states not members of the Organization. 
Though its definite obligations as a member are limited to the reeommenda- 
tions and draft conventions which may be adopted at future sessions of the 
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Conference, it may now ratify draft conventions which have been adopted at 
the previous sessions. 

Some of these conventions, such as the 1919 Eight-hour-day Convention, 
would fit so awkwardly into the American system of labor legislation, their ob- 
ligations would run so counter to the historical growth of our federalism, that 
it seems improbable that the Government of the United States would wish 
to ratify them, even though the President has constitutional power to do so. 
Others of the conventions do not present the same sort of problems, however; 
no obstacle, either legal or political, would prevent a ratification by the United 
States of the 1929 convention on the marking of the weight on heavy packages 
transported by vessels, or of the 1932 convention on the protection against ac- 
cidents of workers employed in loading or unloading ships. 


ARRANGEMENTS TO BE MADE WITH THE GOVERNING BODY 


The Conference resolution of June 22, 1934, authorized the Governing Body 
of the International Labor Office “to arrange with the Government of the 
United States any questions arising out of its membership, including the ques- 
tion of its financial contribution.” One of the first questions to arise will prob- 
ably be that of the representation of the United States in the Governing Body 
itself. Article 393, as amended,”! provides for a Governing Body of 32 persons, 
of whom 16 represent Governments, eight represent employers, and eight rep- 
resent workers; half of the sixteen government representatives are ‘appointed 
by the members of chief industrial importance,” while the other half are “ap- 
pointed by the members selected for that purpose by the Government delegates 
to the Conference excluding the delegates” of the members of chief industrial 
importance. The “period of office of the Governing Body” is three years, and 
the current period of office began only in 1934.2? It is only because the United 
States is now one of the eight “members of chief industrial importance” that 
any question arises at this time. As it is now constituted, the eight members 
represented as “the members of chief industrial importance” are Belgium, Can- 
ada, France, Germany, Great Britain, India, Italy and Japan; if one of these 
members is to be displaced by the United States for representation on the Gov- 
erning Body, its government delegates to the Conference would have had no 
voice in the selection of any of the 16 members of the Governing Body repre- 
senting governments. It is obviously a situation which calls for delicate nego- 
tiations, in which it would not be becoming for the United States to be too 
exigent.?3 

The question of the financial contribution of the United States is not likely 
to give difficulty. The Constitution of the Organization contains simply the 

*1 The amendment came into force on June 4, 1934. 

2 On the filling of vacancies, see the Standing Orders of the International Labor Confer- 
ence (Art. 20). 1 Hudson, International Legislation, p. 270. 

8 The existing situation may also be complicated by the entrance of the Union of Soviet 


Socialist Republics into membership in the Organization, as a consequence of its 2dmis- 
sion into the League of Nations on Sept. 18, 1934. 
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provision (Article 399, paragraph 2) that the expenses of the International 
Labor Office, of the Governing Body, and of the Conference“shall be paid to the 
Director by the Secretary-General of the League of Nations out of the general 
funds of the League.” The United States may be taken to have agreed to 
make a contribution to the expenses, in consequence of the President’s accept- 
ance of the invitation which expressly refers to it. As the United States makes 
no contribution to the general funds of the League, however, an agreement 
must be reached between the Government of the United States and the Gov- 
erning Body as to the amount of the contribution to be paid by the United 
States. In 1934, the budget of the International Labor Office (which provides 
also for the expenses of the Governing Body and the Conference) amounts to 
8,257,876 Swiss frances, exclusive of pensions.*4 The amount of this budget to 
be paid by the largest contributor (105 units out of 1013), that is by Great 
Britain, is 855,949.63 Swiss francs. In other connections when the United 
States has met a share of the expenses of special League activities, it has paid 
an amount equal to that paid by the largest contributor.2> If this standard 
were adopted for the Labor Organization, the amount payable by the United 
States would be, on the basis of the 1934 budget, at the rate of about $165,241 
(normal rate of exchange) per year. 


The membership of the United States in the International Labor Organiza- 
tion opens a new door to American participation in current international co- 
operation. All of the anticipations expressed at the time of the adoption of 
the joint resolution of June 19, 1934,2® may not be fully realized; but the In- 
ternational Labor Conference ought to be utilized as an agency for improving 
many features of the economic relations of the various peoples of the world, 
and if the Conference can be effectively encouraged in such a réle, many oppor- 
tunities will be offered to the United States for contributing to the creation of a 
sounder world economy. These opportunities will be grasped, however, only 
if the various departments of the government are organized to that end and if 
the Government of the United States shows itself, from the beginning, deter- 
mined to make its membership more than a matter of routine. 


24The estimated contribution of the International Labor Office to the Staff Pensions 
Fund, for 1934, is 760,083 Swiss francs. 

25 The League of Nations Financial Regulations, which are in no way binding on the 
United States, provide (Art. 22) that “States not members of the League which have been 
admitted members of any organization of the League shall, in the absence of a contrary 
provision, contribute towards the expenses of the organization concerned as nearly as pos- 
sible in the proportion in which they would contribute to such expenses if they were members 
of the League.”” League of Nations Document, C.3(1).M.3(1).1931.X; 1 Hudson, Interna- 
tional Legislation, p. 162. 

26 See the excellent statement in the House of Representatives by Hon. Sam D. McRey- 
nolds, Chairman of the House Foreign Affairs Committee, on June 18, 1934. 78 Congres- 
sional Record, p. 12681. 
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APPENDIX I 


DRAFT CONVENTIONS ADOPTED BY THE INTERNATIONAL LABOR CONFERENCE, 1919-1934 
Number of Date of first 


SHORT TITLE ratifications entry into 
registered?" force 

1. Hours of Work (Industry) Convention, 1919............... 20 June 13, 1921 
2. Unemployment: Convention, 1919... July 14, 1921 
3. Childbirth Convention, 1919............. ee 16 June 13, 1921 
4, Night Work (Women) Convention, 1919...... 30 = June _ 18, 1921 
5. Minimum Age (Industry) Convention, 1919... . June 13, 1921 
6. Night Work (Young Persons) Convention, 1919............. 30 June 13, 1921 
7. Minimum Age (Sea) Convention, 1920. ec. Sept. 27, 1921 
8. Unemployment Indemnity (Shipwreck) Convention, 1920. wae 8 SN Mar. 16, 1923 
9. Employment of Seamen Convention, 1920.................. 28 Nov. 23, 1921 
10. Minimum Age (Agriculture) Convention, 1921............. 17 Aug. 31, 1923 
11. Rights of Association (Agriculture) Convention, 1921... 27 May 11, 1923 
12. Workmen’s Compensation (Agriculture) Convention, 1921 19 Feb. 26, 1923 
13. Use of White Lead in Painting Convention, 1921............ 238 Aug. 31, 1923 
14, Weekly Rest (Industry) Convention, 1921................. 24 June 19, 1923 
15. Minimum Age (Trimmers and Stokers) Convention, 1921 .... 28 Nov. 20, 1922 
16. Medical Examination, Young Persons (Sea) Convention, 1921 26 Nov. 20, 1922 
17. Workmen’s Compensation (Accidents) Convention, 1925... .. 16 Apr. 1, 1927 
18. Workmen’s Compensation (Occupational Diseases) Conv., 1925 28 Apr. 1, 1927 
19. Equality of Treatment (Accident Compensation) Conv., 1925 33 Sept. 8, 1926 
20. Night Work (Bakeries) Convention, 1925........ 10 May 26, 1928 
21. Inspection of Emigrants on Board Ship Conv ention, 1926. 19 Dec. 29, 1927 
22. Seamen’s Articles of Agreement Convention, 1926........... 18 Apr. 4, 1928 
23. Repatriation of Seamen Convention, 1926.................. 16 Apr. 16, 1928 
24. Sickness Insurance (Industry, etc.) Convention, 1927........ 16 July 15, 1928 
25. Sickness Insurance (Agriculture) Convention, 1927.......... 11 July 15, 1928 
26. Minimum Wage Fixing Machinery Convention, 1928........ 16 = June 14, 1930 
27. Weight of Packages transported by Vessels Convention, 1929 27 Mar. 9, 1932 
28. Protection against Accidents (Dockers) Convention, 1929 .... 4 Apr. 1, 1932 
29. Forced or Compulsory Labor Convention, 1930. awe 16 May 1, 1932 
30. Hours of Work (Commerce and Offices) Ciareadities 1930. 6 Aug. 29, 1933 
31. Hours of Work (Coal Mines) Convention, 1931 . 1 —— 
32. Protection against Accidents (Dockers) Conv seinen en: V3 1932 4 Oct. 30, 1934 
33. Minimum Age (Non-Industrial Employment) Convention, 1932 3 June 6, 1935 
34. Fee-Charging Employment Agencies Convention, 1933....... 
35. Old-Age Insurance (Industry, etc.) Convention, 1933........ — —— 
36. Old-Age Insurance (Agriculture) Convention, 1933.......... 
37. Invalidity Insurance (Industry, ete.) Convention, 1933....... 
38. Invalidity Insurance (Agriculture) Convention, 1933......... — — 
39. Survivors’ Insurance (Industry, ete.) Convention, 1933. . — 
40. Survivors’ Insurance (Agriculture) Convention, 1933......... - aed 
41. Night Work (Women) Convention (Revised), 1934.......... 
42. Workmen’s Compensation (Occupational Diseases) Conven- 


27 As of September 1, 1934. 
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* Germany’s notice of intention to withdraw from the League of Nations, of Oct. 19, 
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MEMBERS OF THE INTERNATIONAL LABOR ORGANIZATION 


Abyssinia 
Afghanistan 
Albania 
Argentine Republic 
Australia 
Austria 
Belgium 
Bolivia 

Brazil 

British Empire 
Bulgaria 
Canada 

Chile 

China 
Colombia 
Cuba 
Czechoslovakia 
Denmark 
Dominican Republic 
Ecuador 
Estonia 
Finland 
France 
Germany * 
Greece 
Guatemala 
Haiti 
Honduras 
Hungary 
India 

Traq 


(OCTOBER 1, 1934) 


Trish Free State 
Italy 

Japan 
Latvia 
Liberia 
Lithuania 
Luxemburg 
Mexico 
Netherlands 
New Zealand 
Nicaragua 
Norway 
Panama 
Paraguay 
Persia 

Peru 

Poland 
Portugal 
Rumania 

EI Salvador 
Siam 

South Africa 
Spain 
Sweden 
Switzerland 
Turkey 


Union of Soviet Socialist Republics 


United States of America 
Uruguay 

Venezuela 

Yugoslavia 


Total number: 62. 


1933, also applies to the International Labor Organization. 
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NEW LIGHT ON JAY’S TREATY 
By Jostan T. Newcoms, Pu.D. 


Henry Adams said in his Life of Gallatin that of all the portions of our 
national history, ‘‘none is more often or more carefully discussed than Jay’s 
Treaty.” All general histories and biographies of the period contain ample 
references to the treaty and the controversies over it. The same is true of 
many contemporary letters and memoirs. Several monographs of merit 
have been published concerning the treaty, the most complete dealing with 
the treaty negotiations, by Dr. Samuel Flagg Bemis. Judge John Bassett 
Moore has recently brought out seven valuable volumes dealing with the 
arbitrations which resulted from the treaty. 

However, Jay looked to the long future for final conclusions with respect 
to his treaty. To General Henry Lee he wrote in July, 1795, after the 
Senate had acted but before Washington had signed the ratification docu- 
ments: ‘“‘The treaty is as it is; and the time will certainly come when it will 
very universally receive exactly that degree of commendation or censure 
which, to candid and enlightened minds, it shall appear to deserve.’’ Also 
to James Duane in September after the President had ratified: ‘‘As to the 
treaty no calumny on the one hand nor eloquence on the other, can make it 
worse or better than it is. At a future day it will be generally seen in its 
true colors and in its proper point of view.”’ 

The extent of historical study and reference to the treaty, and Jay’s 
letters, are sufficient to warn against mere renewal of the debate, but they 
invite new light, if any is possible. The writer has had the good fortune to 
run across a document, heretofore unpublished, which does shed new light 
on one of the chief points of controversy. 

It will be recalled that on June 8, 1793, France and England being at war, 
a British Order in Council declared it to be lawful for British commanders to 
stop and detain all vessels loaded wholly or in part with corn, flour or meal, 
bound to any port in France, and to send such vessels to any convenient 
port, in order that the cargoes might be purchased by the British, freight to 
be allowed and the vessels released.1. On November 6, 1793, this Order in 
Council was followed by a more drastic order directing British commanders 
to detain all ships carrying supplies for the use of any French colony and to 
bring them in as prizes for adjudication in the British courts.2, The order of 
November 6 was superseded January 8, 1794, by a new order * substantially 
restoring the order of June 8, 1793, known as the provision order. 

All these orders gave rise to seizures of American ships and cargoes, not- 
withstanding our neutrality in the war. Everyone in the United States 
* American State Papers, Foreign Relations, Vol. 1, p. 240. 2 Jbid., 430. * Jbid., 431. 
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regarded the seizures as illegal depredations upon our commerce, and in each 
case diplomatic protests of an energetic character were made. The seizures 
embarrassed the Federalists and made them indignant. The anti-Feder- 
alists and the French party found in the depredations a convenient political 
issue. 

The question was, how to deal with the British aggressions. Federalist 
strategy called for negotiation. The Jefferson party, led by Madison in the 
House of Representatives, demanded reprisals. Jay’s mission was Federal- 
ist strategy to forestall embarrassing and dangerous demands on the part of 
Congress. The obnoxious orders brought on the crisis, though there were 
other grievances of a serious character. 

After Jay had begun his negotiations with Lord Grenville, the British 
Foreign Secretary, the provision order then in force was quietly revoked.‘ 
Jay was gratified, the King congratulated him, and the negotiations went on 
in a happy vein, finally resulting in the signing of the treaty by Grenville and 
Jay on November 19, 1794. Delayed by winter conditions, the treaty did 
not reach the President until March 7, 1795, just after Congress had ad- 
journed. He immediately summoned a special session of the Senate for the 
following June. When the Senate convened, he sent in the treaty for 
advice and consent to its ratification. The Senate advised and consented 
on June 24, 1795, but the President did not sign the ratification documents 
until August 14, 1795. Many startling and dramatic events occurred in the 
interval, only one of which, however, affects this narrative. 

Three days after the Senate acted, President Washington became aware 
that the provision seizures which had ceased during Jay’s stay in London, 
were being renewed. A little later it became known that a new instruction 

4 The revoking order is not printed in American State Papers and it is believed its text has 
not been published at least in this country, though it was examined by Professor Bemis who 
cites it in his monograph (Jay’s Treaty, New York, 1924, p. 235). Its text was as follows: 

“Instructions to the commanders of all ships of war and privateers that have or may have 
letters of marque against France. Given at Our Court at St. James’s the sixth day of 
August 1794, in the Thirty-fourth year of our reign. 

‘“‘Whereas by an article of our instructions to the commanders of our ships of war and 
privateers having letters of marque against France, given at Our Court at St. James’s the 
7th day of June 1793 we thought fit to declare that it should be lawful to stop and detain all 
ships laden wholly or in part with corn, flour or meal bound to any port in France or any port 
occupied by the armies of France, and to send them to such port as should be most con- 
venient, in order that such corn, meal or flour might be purchased on behalf of our Govern- 
ment, and the ships be released after such purchase and after a due allowance for freight, or 
that the masters of such ships, on giving due security to be approved of by Our Court of 
admiralty, should be permitted to proceed to dispose of their cargoes of corn, meal or flour in 
the ports of any country in amity with us. We, not judging it expedient to continue for the 
present the purchase of the said cargoes on behalf of our government are pleased to revoke 
the said article until our further order therein, and to declare that the same shall no longer 
remain in force; but we strictly enjoin the commanders of our ships of war and privateers to 
observe the remaining articles of the said instructions, and likewise all other instructions 
which we have issued and which still continue in force.” British Record Office, Foreign 
Office, 5:13. 
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to British commanders had been issued on April 25, 1795, and that under it 
the renewed seizures were taking place. It was believed by President Wash- 
ington and his cabinet and other advisers that the instruction of April 25 
was similar to the hateful provision order of June 8, 1793. Everything that 
was done, refused to be done, everything that was said on our part involving 
the new instruction and what resulted from it, was based on the assumption, 
now known to be erroneous, that the similarity referred to existed. The 
outward manifestations were the same. Provision vessels under our flag 
were being seized by British cruisers. 

American resentment was again aroused, and was fully shared by Wash- 
ington, Hamilton, and the Federalists. It played into the hands of Madison 
and the anti-treaty party. The worst of it was that the renewed depreda- 
tions apparently confirmed the charge, insisted upon by Madison and in- 
sistently denied by Hamilton, that Jay in the treaty had acquiesced in the 
British policy of provision seizures, against which Jefferson had argued so 
soundly that the British Minister was unable to answer him; and which no 
American could be sustained in defending. Assuming, as everybody did, 
that the secret instruction was similar to the Order in Council of June 8, 
1793, it followed either that the British were deliberately ignoring the 
treaty on the thin excuse that it had not yet been ratified; or that they 
deemed Jay to have made the concession charged when he agreed to the 
language of Article 18 of the treaty. 

Even Hamilton, who easily disposed, in the Camillus papers, of the 
charge that the treaty conceded the legality of the provision seizures under 
the previous orders, was mystified by the renewed depredations. His 
passion for thoroughness led him to include in the Thirty-second paper the 
following rather curious paragraphs: 


The same disingenuous spirit which tinctures all the conduct of the 
adversaries of the treaty, has been hardy enough to impute to it the last 
order of Great Britain, to seize provisions going to the dominions of 
France. 

Strange that an order issued before the treaty had ever been con- 
sidered in this country, and embracing the other neutral powers besides 
the United States, should be represented as the fruit of that instrument. 
The appearances are, that a motive no less imperious than that of the 
impending scarcity, has great share in dictating the measure, and in 
time, I am persuaded, will prove that it will not ever be pretended to 
justify it by anything in the treaty.° 


The text of the secret instruction reveals that neither of the two courses 
referred to was in fact being followed by the British. Instead, though the 
outward manifestations were the same, there had been a complete shift in 
the legal basis of the seizures, for the British were now relying on the right to 
seize enemy property, in neutral bottoms, a course of action the legality of 
which in proved cases was sanctioned in the treaty and could not be denied 


’ Hamilton’s Works, J. C. Hamilton Ed., N. Y. 1851, Vol. VII, pp. 476-7. 
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under international law. Moreover, as will presently be shown, Lord 
Grenville was admitting that the ‘‘principle” of the provision order was 
inadmissible if the treaty went into effect. 

Instead of renewing the provision order, the secret instruction to British 
commanders issued April 25, 1795, recited that information had been re- 
ceived to the effect that “persons exercising the powers of Government in 
France’ had made large purchases of corn and other provisions for importa- 
tion into France under feigned names and destinations, in order to supply 
the want of corn and provisions existing in that country and to enable them 
to provide for the support of their military and naval forces; and ordered 
that commanders of British ships of war (privateers were not included) 
detain all ships laden with corn or provisions bound for France or to ports 
occupied by French armies whenever the commanders had reason to believe that 
such ships were laden “‘on account of the said persons (exercising the powers of 
government in France) or of any other His Majesty’s enemies.”’ 

The full text of the secret instruction is as follows: 


GrorcE R. 

Secret Instruction to the Commanders of all Our Ships of War. Given at Our Court at 
St. James’s the Twenty-fifth day of April 1795, in the Thirty-fifth Year of Our Reign. 
Whereas information has been received that the persons exercising the powers of Govern- 
ment in France have made large purchases of corn and other provisions, for the purpose of 
being imported into France, under feigned names and destinations, in order to supply the 
want of corn and provisions now existing in that country, and to enable them to provide for 
the support of their military and naval forces in the prosecution of the unjust war which they 

are carrying on against us and our allies: 

We, judging it necessary to counteract the said purposes, and to provide for the interests 
of our people in this respect, have thought fit to direct that the commanders of our ships of 
war should, ’till our further order herein, detain all ships loaden with corn, or other pro- 
visions, that shall be bound to France, or to the ports occupied by the armies of France, or 
which they shall have reason to believe are proceeding to France, or to the ports occupied by 
the armies of France, and which they shall also have reason to believe are laden on account of 
the said persons or of any other His Majesty’s enemies; and that they should bring all such 
ships into such ports of Great Britain as shall be prescribed to them by Instruction from the 
Lords Commissioners of the Admiralty, in order to be there dealt with as the case shall 
appear to require. 

By His Majesty’s Command, 
PorRTLAND. 
a copy 
Evan NEPEAN 


The above is from a printed copy of the secret instruction found after a 
considerable search in the British Record Office (F. O., 115:4). 

It is perhaps no great wonder that the shift escaped the notice of his- 
torians, since even as late as 1797 William Pinkney, the most eminent of the 
American members of the commission which under the treaty examined 
these seizures, in rendering his opinion in the case of the vessel Neptune, a 
provision vessel seized in the course of the renewed campaign of 1795, used 
the following language: 
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In April, 1795, between the time of the signing of the treaty and the 
ratification exchange, His Britannic Majesty in council ordered com- 
manders ‘‘to stop and detain all vessels loaded wholly or in part with 
corn, flour, meal and other articles of provisions therein mentioned, 
bound to any port in France &, and to send them to such ports as 
should be most convenient, in order that such corn & might be pur- 
chased in behalf of His Majesty’s government.”’ 


Pinkney continued in his opinion: 

I state the tenor of the instruction not from any authentic copy for that 
is not to be obtained (the instruction never having been published as is 
customary) but from a collation of the evidence of its purport with the 
first additional instructions of June 8, 1793. The substance is suffi- 


ciently established by proof and I have merely borrowed from the in- 
struction of 1793 the language in which it was probably cloathed.® 


The fact that the British had shifted their ground in respect to the pro- 
vision seizures was not known in the United States in time to play any part 
in the discussion of the treaty, or even a year later when there was an attempt 
in the House to defeat the treaty indirectly by refusing appropriations to 
carry it out. In the House, however, it was vaguely reported that the order 
had been “‘withdrawn.”’ 

Information that there was a misunderstanding respecting the instruction 
was, however, conveyed to Pickering, then Secretary of State, by Bond, the 
British Chargé, in January, acting by the direction of Lord Grenville.’ The 
direction to Bond was transmitted in a letter from Lord Grenville dated 
November 4, 1795.8 Now that the text of the secret instruction is known, 
these letters become for the first time intelligible. Previously, so far as they 
could be understood at all, they seemed to support the contention of the 
opponents of the treaty that Jay had at least permitted the British to claim 
that the “principle” of the provision order was conceded. How differently 
Lord Grenville’s utterances are to be interpreted in the light of the actual 
text of the instruction, appears from the material portion of the letters, 
which will be quoted: 

Lord Grenville said in his letter to Bond: 


As I perceive from the concluding part of Mr. Randolph’s Memorial 
of the 14th of August last and from the language held to me by Mr. 
Deas, that a mistaken opinion has been entertained in America with 
respect to the real nature and tenor of the instruction given on the 25th 
of April last to the commanders of His Majesty’s ships of war, respect- 
ing vessels bound to the enemy’s ports, and laden with corn and other 
provisions, I now transmit to you a copy of the instruction in question. 
In communicating this paper to the American ministers you will ob- 
serve that it was founded on undisputable information, of the accuracy 
of which the American Government especially can have no doubt, that 
cargoes of provisions had in a very great number of instances and to a 


§ Italics by the writer. 
7 Bond to Grenville, Jan. 19, 1796, R. O., F. O., 5:13. 8 Jbid., 115:4. 


690 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


very large extent been actually purchased by French agents in foreign 
countries, and shipped for France under fictitious names. And as by 
the established Law of Nations as expressly recognized by the American 
Government, its cargoes of this description would have been liable to 
seizure and confiscation if no such instruction had existed, the issuing 
of it cannot by any construction be said to afford any reasonable ground 
of complaint or even of dissatisfaction. Much less when it is con- 
sidered that all the vessels detained under this order have been dealt 
with according to the precise terms of the article contained in the late 
Treaty, by which it is expressly provided that the conduct of the two 
nations shall for the present be governed by the rules there laid down.’ 


Lord Grenville had made a previous effort to defend the April instruction 
in a letter to Hammond, which was dated August 31, 1795, after the British 
Minister’s departure. When he wrote this letter he did not know that the 
text of the April order was unknown in the United States, and was some- 
what mystified. Referring to the new instruction, he said that so far from 
affording to the American Government any just ground of complaint, Great 
Britain had given “proof of its amicable disposition” toward the United 
States by acting upon the treaty previous to its ratification precisely as it 
would have been bound to do if that instrument had been in full force and effect. 
He added rather petulantly that “‘if the treaty should not be ratified, the 
United States so far from having any ground for demanding to be treated 
more favourably in this respect, could have no just ground to expect a con- 
tinuance of the same modification which has now been adopted, of a principle 
which is in distinct and express terms recognized by all the writers on the 


® The reference in the memorial delivered by Secretary of State Randolph to Hammond, 
the British Minister, on August 14, 1795, to which Lord Grenville alludes in his letter to 
Bond, was as follows: ‘“‘But the undersigned is charged to declare that the sensibility of the 
President has been greatly excited by the understanding that various captures have lately 
been made of American vessels laden with provisions, in consequence of a recent order said 
to have been issued under authority of His Britannic Majesty. Mr. Adams will be in- 
structed: to inquire if such an order has in fact been issued, and upon ascertaining its exist- 
ence, he will make such representations as shall appear to be advisable, and particularly that 
the ratification of the President must not be construed into an admission of the legality of 
the said order.” (British Record Office, Foreign Office, 5:9.) The references by Deas 
(the American Chargé in London) to the April order which Lord Grenville says in his letter 
to Bond indicated, as did the references in the memorial, a misunderstanding of the order, 
are reported by Deas in his correspondence with Pickering. Deas had remarked to Lord 
Grenville, in arranging for the exchanges (Oct. 23, 1795), that the President regretted that 
such an order as that understood to have been issued for the seizure of provision vessels 
should have been issued, whereupon Lord Grenville replied that the British Minister near 
the United States had been instructed to give the President a copy of the order from which it 
would appear that no instructions were given in it contrary to the treaty. (Deas to Picker- 
ing, October 23, 1795, Dispatches, State Dept., Vol. 3, 1791-1797.) In asubsequent letter to 
Mr. Pickering (Oct. 28, 1795, the day the exchange took place), Deas reports that he re- 
marked to Lord Grenville that the President by ratification did not admit the legality of the 
order regarding provision vessels, Lord Grenville replying that the two subjects were quite 
unconnected, “the treaty being altogether a distinct business.’ (Deas to Pickering, Oct. 
28, 1795, Dispatches, State Dept., Vol. 3, 1791-1797.) 
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Laws of Nations, and the application of which to the case in question no man 
can contest.’’ 1° 

The last two phrases are obviously the parting tribute of Grenville to a 
“principle” (that of the provision order), now abandoned because of the 
treaty, but still in his opinion otherwise applicable according to the ancient 
writers and the law of nations. 

There is some irony in the fact that the outward and visible signs of 
Great Britain’s ‘‘amicable disposition” (off the Boston Light and the 
Virginia Capes) nearly caused President Washington to alter his determina- 
tion to ratify the treaty. The Bermuda cruisers appeared, the seizures went 
on, Randolph attempted to delay everything, Hamilton began to think the 
British authorities either fools or worse rascals than the Jacobins, the letter 
to Hammond arrived too late to be delivered, the threatened memorial was 
prepared, and Lord Grenville’s shift of position waited nearly a century and 
a half to become generally known. 

It is nonetheless significant that as a result of Jay’s negotiations, the 
British authorities felt bound, at that time, to relinquish, in dealing with the 
United States, the “‘principle’’ of the provision order, against which Jefferson 
had argued convincingly but without practical result. 

There is an element of humor, also, in the fact that the instruction for the 
seizure of provision cargoes which were enemy goods was probably much 
more advantageous to Great Britain than any renewal of the order of June 8, 
1793. It avoided a clash with the pending treaty; also, it relieved the 
British from any obligation to pay for the provisions seized if it could be 
proved that they were shipped on French account. The purchase of the 
cargoes was involved under the order of June 8. 

Besides, new circumstances had arisen. The last of our debt to France 
had just been paid off. Congress had authorized the funding of the debt 
by certain issues of domestic bonds. An agent of the French Government, 
whose papers of authorization had been approved by the Secretary of the 
Treasury, received from the United States, in final settlement of the amount 
owing France, domestic bonds of the United States, $1,848,900 in certificates 
bearing interest from January 1, 1796, at the rate of 514% in lieu of an equal 
sum due at 5%; also $176,000 in certificates bearing interest at 444% from 
the same period in lieu of the portion at 4%, and the balance in cash, $64.04. 
These certificates he premptly disposed of for cash, and with the pro- 


10 Grenville to Hammond, Aug. 31, 1795, R. O., F. O., 5:9. It was this letter, a copy of 
which was found in the unpublished records of the Carnegie Institution at Washington before 
the more explicit correction of the misunderstanding in Grenville’s letter of November 4 
came to the writer’s attention, which convinced him that there was an error in the idea that 
the order of June 8, 1793, and the instruction of April 25, 1795, were similar or identical. 
Grenville’s letter seemed unintelligible under that supposition. At the suggestion of 
Professor Bemis, a search was made in the British Record Office and the text of the April 
instruction was discovered. 

” Act of Congress, March 3, 1795, Annals of Congress, 1793-1795, p. 1519. 


692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ceeds he conducted his operations in gathering and forwarding supplies to 
France. 

The British authorities were quite aware of the French agent’s operations. 
The British Minister, Hammond, reported to his government as early as 
September, 1794, that something was in the wind.“ The number of French 
Republicans assembled at Baltimore was daily increasing, and the clandes- 
tine export of military stores and gunpowder was going on without inter- 
ruption. A French fleet was expected, and Hammond thought the expecta- 
tion plausible. ‘For if it be important to the ruling party of France, to 
procure supplies of provisions from this country or to maintain therein the 
preponderant influence which it at present possesses, it will perceive the 
indispensable necessity of a naval force, to convoy the American vessels 
employed in the service of France, and to re-animate the partizans of that 
cause, whom the actually unopposed progress of British ships of war in the 
adjacent seas has naturally tended to depress.”’ * 

In November, Hammond learned that a considerable quantity of flour had 
been purchased by the French agents at Norfolk and Baltimore and shipped 
for Philadelphia. This circumstance struck him as so singular and unusual 
that he could not account for it, unless it was the intention of the French 
Government to establish a depot of provisions at Philadelphia, in readiness 
to be exported to the West Indies, for the use of the reinforcements of ships 
and troops which the French agents expected.* In February, he also 
learned that French agents had recently purchased in the New England 
States, at an exorbitant rate, a considerable quantity of salted provisions.” 
By April 3, Hammond had more information.'® The purchases of salted 
provisions and naval stores, ‘‘on account of the French Government”’ con- 
tinued to be carried on to an increasing extent. Hammond had not hitherto 
been able to ascertain whether these articles were destined for Europe or for 
the West Indies; but as Admiral Murray was apprised of their having been 
purchased by the French agents, and was, Hammond had reason to believe, 
informed even of the names of some of the vessels in which they were in- 
tended to be shipped, it was to be hoped that he would be able to intercept 
them in their passage. In a cruise of seven or eight weeks, Hammond 
further reported, Murray’s squadron had captured five large American 
vessels, bound from Bordeaux to different ports of the United States. As 
all of these ships were Jaden with valuable cargoes of wines and brandy, and 
as some of them had also specie and bullion on board to a considerable 
amount, Hammond had little doubt of their having been freighted on 
account of the French Government for the purpose of extending the pur- 
chase of such articles as could be procured in the United States. 

To meet these new circumstances, the secret instruction of April 25, 1795, 
was a much better fit than any renewal of the old provision order. 


12 Hammond to Grenville, Sept. 5, 1794, R. O., F. O., 5:278. 3 [bhid., 321. 
14 Thid., 350. 6 Jbid., F. O., 5:9. 16 Jhid., 5:9. 


THE REGULATION OF MARITIME FISHERIES 
BY TREATY 


By A. P. Daaeett, Px.D. 
Bowdoin College 


The conventional law regarding fishing rights has had a long and com- 
plicated development. Beginning before the concepts of international law 
as we know them were at all defined, it has played its part in shaping that 
law and in influencing its development. Many of the earliest fishing treaties 
were concerned with insuring freedom from molestation while fishing. 
From that time when the sea was a place of “‘war of everyone against every- 
one” the conventional law regarding fishing rights passed through the period 
of the struggle between the rival claims of mare clausum and mare liberum 
and played a part in the solution of that controversy.2 It likewise has been 
significant in the development of the idea of territorial waters as we know it 
today. It has helped determine both the limits assigned to and the rights 
enjoyed within those limits. In any future development of maritime law it 
will undoubtedly play its part. 


THE CODIFICATION CONFERENCE AND FISHERIES 


The whole subject of territorial waters was brought sharply to the atten- 
tion of students of international law by the efforts made to formulate a con- 
vention on the subject at the Codification Conference of 1930. The confer- 
ence failed in its object. One major reason was the inability to agree on the 
width of the belt of territorial waters. This failure has drawn attention to 
the causes underlying the disagreement. The delegates could not agree on 
account of the diversity of interests the protection of which was the object of 
the claims made. 

There can be little doubt that among the interests it was desired to protect, 
the fisheries, or in a larger sense, the use of the products of the sea, must be 
given an important place. The Committee of Experts for the Progressive 
Codification of International Law included in its provisional list of subjects, 
the regulation of which by international agreement would seem most desir- 
able and reasonable at the present moment, both territorial waters* and the 

1 E.g., the early treaties between England and: Castile, Aug. 1, 1351 (5 Rymer, Foedera, p. 
717); Portugal, Oct. 20, 1353 (ibid., p. 763); France, June 27, 1403 (8 ibid., p. 305); and 
Burgundy, Mar. 10, 1407 (ibid., p. 469). 

See T. W. Fulton, The Sovereignty of the Sea (London, 1911), for a detailed historical 
treatment of the question from the standpoint of the fisheries. 

* League of Nations Committee of Experts for the Progressive Codification of Inter- 
national Law. Questionnaire No. 2 with Report of Sub-Committee, M. Schiicking, Rap- 
porteur. This Journat, Spl. Supp., Vol. 20 (1926), pp. 62-147. 
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exploitation of the products of the sea.t| The inseparability, at least under 
present legal concepts, of the two subjects was illustrated by the frequency 
with which M. Schiicking, the committee’s rapporteur on territorial waters, 
referred to fishing and the riches of the sea in the course of his careful report. 
The draft convention which he submitted contained an article on the riches 
of the sea. M. Sudrez, the committee’s rapporteur on the exploitation of the 
products of the sea, in his report did not put his conclusions in the form of a 
draft convention, but nevertheless submitted several points for considera- 
tion.® 

The replies to Questionnaire No. 7, the one dealing with the products of 
the sea, by the governments to which the committee’s reports were sent, in- 
dicated the difficulty of agreement.’ The British Empire and Japan, both 
with extensive fishery industries, replied that they were opposed to any 
regulation by general agreement. The Netherlands thought it an economic 
and commercial rather than a legal question. Portugal believed it could 
easily be solved since ‘‘the only general measure necessary is the extension of 
territorial waters, for fishery purposes, to twelve or fifteen miles.”” This 
suggests the other question, Questionnaire No. 2 on territorial waters, which 
the committee had considered separately.’ The replies there indicated the 
same connection between the two subjects. The Union of South Africa, 
Australia, and Great Britain, while accepting a three-mile limit, claimed an 
exclusive right to at least some pearl and béche-de-mer fisheries outside such a 
limit. The Portuguese reply, as would be expected, recommended a wide 
zone in order to protect the fisheries. 

The final list of subjects submitted to the Codification Conference included 
the question of territorial waters but not the question of the use of the 
products of the sea. This represented an attempt to deal with the former 
without becoming involved in the economic, biological, commercial, and 
other questions that clustered around the latter. The difficulty came to the 
surface, however, in the Bases of Discussion which the Preparatory Commit- 
tee submitted to the conference. Basis No. 3 provided that ‘the breadth 
of the territorial waters under the sovereignty of the coastal state is three 
nautical miles.” In its observations the committee said, ‘‘[Some states], 
however, appear to hold strongly to the claim of sovereign rights over more 
than three miles of territorial waters, particularly on the ground of historic 
rights or geographical or economic necessity; this claim is admitted by some 
and categorically disputed by other states.’’!' The conference never got 


4 Questionnaire No. 7 with Report, M. José Leé6n Sudrez, Rapporteur. Ibid., pp. 230-241. 

5 Art. 11. Art. 2 is also important in this connection. Jbid., pp. 116, 119, 141, 143. 

Jhid., pp. 239-240. 

7 Questionnaire No. 7. Products of the Sea. Analysis of Replies. This Journat, Spl. 
Supp., Vol. 22 (1928), pp. 34-38. 

8 Questionnaire No. 2. Analysis of Replies. Jbid., pp. 8-13. 

® Resolutions and Recommendations Adopted by the Assembly, Sept. 27, 1927. Jbid., pp. 
231-232. 10 This JouRNAL, Supp., Vol. 24 (1930), p. 28. 1 Tind. 
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past that difficulty. The attempt to regard the subject of territorial waters 
as primarily an engineering task of delimitation failed.“ The conference 
did draw up a draft convention which was not adopted.* The importance of 
the difficulties presented by the fisheries question found recognition in a 
recommendation which affirmed the desirability of “measures of protection 
and collaboration which may be recognized as necessary for the safeguarding 
of riches constituting the common patrimony.” “ 


PRESENT SIGNIFICANCE OF THE FISHERIES PROBLEM 


The attempt to deal with the subject of territorial waters from the spatial 
rather than from the causal point of view” having failed, it behooves stu- 
dents of the subject to turn their attention to the interests the attempt to 
protect which brought about the disagreement. International law builds on 
experience. It is the purpose of this article to examine briefly the body of 
conventional law dealing with one of the causes underlying the failure, the 
delimitation of fishing rights and the protection and regulation of the fisheries. 

This problem, which is of such general interest as to involve all maritime 
nations, is nevertheless in its details often of purely local interest. Some- 
times a fishery, like that of the North Sea, mayinvolve many nations. Often, 
as in the North Pacific halibut fishery, only two countries are involved 
although the interests at stake may be great enough to command general 
attention. Yet in such a problem as that arising out of the fishery in the 
Bidassoa at the Franco-Spanish boundary the interests are so local in their 
nature as to involve few beyond the immediate region concerned. M. 
Sudrez recommended “general and local principles for the organization of a 
more rational and uniform control of the exploitation of the aquatic fauna in 
all its aspects.’”!® How can general principles be applied to such diverse in- 
dustries as the halibut and mackerel fisheries, to say nothing of the oyster, 
whale, and seal fisheries? When to these are added the differences in equip- 
ment, even in one fishery, the differences in geographical conditions, and the 
differences in commercial organization, the infinite variability of the cireum- 
stances to be considered is readily seen. 

Nevertheless the necessity for consideration of the problem is becoming in- 
creasingly apparent. The present application of the idea of a band of 
territorial waters within which the marginal state has complete control and 
outside which there is complete freedom for all is proving inadequate. This 
is well illustrated by the discussion of the California Bureau of Commercial 
Fisheries, which said of the fishing grounds off the coasts of California and 
Southern California: 


Although one fishery, it is arbitrarily cut into four portions by two 
imaginary lines drawn on the map. The boundary line between the 


2 See the discussion, before the conference, in R. W. Hale, ‘Territorial Waters as a Test of 
Codification,” this Journat, Vol. 24 (1930), pp. 65-68. 

8 Tbid., Supp., pp. 239-247. 14 Tbid., p. 239. 18 Hale’s phraseology. 
6 In his report to the Committee of Experts, loc. cit., p. 240. 
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United States and Mexico when extended westward divides the area 
horizontally into northern and southern portions, while the three mile 
limit running vertically cuts a three mile strip off the southern edge of 
this fishing area. The fishermen, the fish, and the ocean currents pay 
little attention to these lines, and the only excuse for drawing them is 
in such cases as involve the levying of duty or determining state and 
national jurisdiction.!7 


The inadequacy of the old idea is made more apparent also by a change in 
the nature of the fishing industry itself. Professor D’Arcy Thompson has 
said, ‘‘The industry as a whole tends toward concentration, to the use of 
larger boats, to the need of greater harbors; tends, in the case of line and 
trawl fishing, to gravitate towards the great centers of population and the 
great highways of traffic.”'* This tendency has been much accelerated 
since the time he spoke. Fishing has become a big business. Along with 
the use of large and expensive fishing equipment has come a change in the 
preservation of the product and its marketing. This has been revolutionized 
by the introduction of refrigeration. The market for dried fish is passing. 
The Canadian Department of Marine and Fisheries said in a recent report: 


It is quite apparent that the new conditions arising from the remark- 
able expansion of the fresh and smoked fish trade are changing the 
whole trend of the industry. It is evident that the isolated fisherman is 
not in a position to take advantage of the markets. Nor is he, along a 
large portion of the coast, in a position to take care of the catches." 


The old idea of territorial waters furnished a partially satisfactory solution in 
the days of the coastal inshore fisherman. Today large-scale commercial 
fisheries tremendously complicate the problem. It is well, however, to con- 
sider existing regulations in order to find help for the future and to determine 
what is deadwood and must be eliminated. 


THE CONVENTIONAL LAW REGARDING FISHERIES 


(1) Exclusion of Fisheries from General Provisions. Any discussion of the 
conventional law of fisheries may well start with some mention of those con- 
ventions which do not deal with fisheries, but which instead specifically ex- 
clude fishing vessels, fishermen, and fish products from the field of their ap- 
plication. These show clearly the separate and distinct position which 
treaty-makers have attempted to give the industry and those that engage in 
it. Many conventions concerning commerce and navigation either flatly 
state that their provisions do not apply to fisheries or else specifically except 
the national fisheries from grants of national or most-favored-nation treat- 


17 Division of Fish and Game of California, Fish Bulletin No. 15, The Commercial Fish 
Catch of California for the Years 1926 and 1927, p. 9. 

18 Quoted by J. T. Jenkins, The Sea Fisheries (London, 1920), p. 13. The statement ap- 
peared originally in a paper read before the Royal Institution of Great Britain in 1912. 

19 59th Annual Report of the Fisheries Branch, Dept. of Marine and Fisheries, Canada, 
pp. 20-21. 
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ment for vessels and cargoes in respect to harbor dues, port facilities, and the 
necessity of complying with established rules of navigation.?® Similarly, 
international agreements dealing with general maritime matters often 
specifically except fisheries from their provisions. Such is the case with the 
provisions in the Convention of Assistance and Maritime Salvage,”' and in 
the Convention and Statute on the International Régime of Maritime Ports.” 

(2) Contiguous and Boundary Waters. Conventions relating to fisheries 
may be classified according to the type of area to which they apply since 
each area presents its own special probiems. Those of one group deal with 
boundary or contiguous waters. Problems are certain to arise wherever the 
boundary between two states touches the coast at a point where the inshore 
fisheries are of importance. Especially is that true if the boundary follows a 
river, or comes to the sea at the head of a bay or fjord. Satisfactory ex- 
ploitation of the fisheries within so limited an area by fishermen from both 
states almost requires some sort of mutual understanding. The problems 
concerned are often of purely local importance, the interests involved are 
generally small, and the area affected is usually not extensive. Hence the 
treaties of this class are at once the most numerous and of the least general 
interest. Nevertheless, they often deal with principles that have an applica- 
tion beyond the local problem, and must cover questions of general concern. 

Rivers which themselves serve as boundaries, or are near the actual 
boundary, furnish especially difficult situations at the point where they enter 
the sea. The boundary between France and Spain as it approaches the 
Atlantic follows for twelve kilometers the River Bidassoa, which empties into 
the Bay of Gascony. The river, its mouth, and the roadstead of Figuier 
have long been the scene of active fishing activities by the inhabitants of the 
fairly populous towns on either bank. As early as 1683 the mutual enjoy- 
ment of the fisheries was provided for by convention.” Modern treatment 
of the subject dates from the Franco-Spanish boundary convention of 1856, 
the so-called Convention of the Pyrenees.“ It provided for the mutual 
enjoyment of the fisheries, subject to the regulations drawn up by the dele- 
gates of the municipalities with the approval of the higher authorities.> A 
long line of agreements has been the result.2° International agreement is 


20 F.9., Treaties of Commerce and Navigation: Italy-Roumania, Feb. 25, 1930. Art. 28 
(106 League of Nations Treaty Series [cited hereafter as LNTS], pp. 179, 197); Netherlands- 
Turkey, July 25, 1928, Art. 13 (93 LNTS, pp. 279, 289); Greece-Kingdom of the Serbs, 
Croats, and Slovenes, Nov. 2, 1927, Art. 23 (91 LNTS, pp. 137, 153); Sweden-Turkey, Feb. 
4, 1928, Art. 19 (88 LNTS, pp. 155, 165); Germany-Lithuania, Oct. 30, 1928, Art. 26 (89 
LNTS, pp. 127, 162). 

*1 Sept. 23, 1910. Art. 13 (103 British and Foreign State Papers [cited hereafter as SP], 
pp. 434, 441, 446). 22 Dec. 9, 1923, Art. 14 (58 LNTS, pp. 285, 305). 

% Oct. 19, 1683 (4 F. Léonard, Recueil des traités de paiz, ete.). 

*4 Dec. 2, 1856 (47 SP, p. 765). 2 Art. 22 (Ibid., p. 771). 

*6 Mar. 31, 1859 (50 SP, p. 1006); Feb. 18, 1886 (77 SP, p. 1073) ; Jan. 19, 1888 (3 Martens, 
Nouveau recueil général de traités (cited hereafter as NRG], 3 sér., p. 253); Oct. 4, 1894 (7 
Martens, NRG, 3 sér., p. 421) ; June 9, 1906 (Ibid., p. 422); April 6, 1908 (3 Martens, NRG, 
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necessary before even the size of the nets allowed in the fishing in the bay 
can be changed. 

The Scheldt, after flowing through Belgium past Ghent and Antwerp, 
empties into a large branching estuary which opens by several wide channels 
into the North Sea through southwestern Holland. The upper part of the 
estuary is in Belgium. The treaties of 1831?’ and 183978 between the 
Powers and Belgium and The Netherlands, respectively, had provided for 
commissioners to draw up regulations “for the exercise of the right of fishing 
and of trading in fish, throughout the whole extent of the Scheldt, on a foot- 
ing of perfect reciprocity and equality in favor of the subjects of the two 
countries.”?® As a result, regulations were drawn up which, somewhat 
amended, are still in force. 

The boundary and contiguous waters of Spain and Portugal had been used 
by the fishermen of both countries in common for many years, each observing 
the regulations and usages of his own country, when conflicts between the fish- 
ermen themselves caused the two governments to act and terminate the right. 
Since then the matter has been the subject of several conventions. These have 
permitted a mutual fishery in the boundary waters. Special privileges were 
also at one time granted the Spaniards along the immediately adjacent coast.*” 

Russia and Roumania concluded two conventions in the pre-war period 
regulating in considerable detail the fisheries in the Danube, the Pruth, and 
in the mouths of those rivers.*! Estonia and Latvia have recently concluded 
agreements regulating the fisheries in their boundary waters.*? Canada has 
for a long time been anxious to obtain an agreement with the United States 
regulating the salmon fisheries of the Fraser River system. Although the 
river itself is wholly in Canadian territory, it is claimed that all the Canadian 
efforts go for nought owing to American activities in Puget Sound outside 
Canadian jurisdiction. A convention dealing with the subject has been 
negotiated, but it has not yet been ratified.** Danzig and Poland have 
similar problems.* 


3 sér., p. 256) ; Sept. 27, 1913 (France, Bulletin des lois, 129 Nouveau série, No. 7002); June 2, 
1924 (France, Journal officiel, June 4, 1926). 

27 Nov. 15, 1831 (18 SP, p. 645). 28 April 19, 1839 (27 SP, p. 990). 

29 Art. 9 ofthe former. Art. 9 of the annex of the latter. The regulations are found in a 
convention between Belgium and The Netherlands, May 20, 1843 (37 SP, pp. 1248, 1281). 

8° July 14, 1878 (7 Olivart, Coleccién de los tratados, p. 387); Dec. 12, 1883, Art. 23 (74 SP, 
p. 328); Oct. 2, 1885 (77 SP, p. 1181); Mar. 27, 1893, Art. 19 and Appendix 6 (85 SP, pp. 416, 
420, 455); Sept. 27, 1893 (F. Lépez y Medina, Coleccién de tratados internacionales, ordenan- 
zas, y reglamentos de pesca, p. 487). 

31 Feb. 9/22, 1901 (30 Martens, NRG, 2 sér., p. 487); Oct. 16/29, 1907 (101 SP, p. 569). 

32 Oct. 28, 1925 (54 LNTS, p. 231). 

33 The text of the treaty, which was signed on Mar. 27, 1929, is given in 62d Annual Re- 
port of the Fisheries Branch, Dept. of Marine and Fisheries, Canada, p. 35. Regarding the 
movement for the treaty, see the annual reports and the Report of the Canadian-American 
Fisheries Conference, Ottawa, 1918, pp. 16-25. 

4 A treaty of Oct. 24, 1921, Art. 232 (116 LNTS, p. 5, 293), contained temporary measures 
and promised a permanent settlement. 
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Next to rivers, the most trying local problems are presented by bays, 
fjords, etc., where the boundary divides the shore between the two states. 
Several problems of this nature were created by the peace settlements follow- 
ing the World War. Fisheries questions have long arisen adjacent to the 
German-Danish boundary. ‘The nature of the coastline and the keen inter- 
est in and dependence on the fisheries by the coastal populations of both coun- 
tries have led to necessary negotiations. An agreement concerned simply 
with delimitation was negotiated in 1897 in regard to the Little Belt. The 
transfer of North Schleswig from Germany to Denmark as the result of a 
plebiscite threatened a dislocation of economic arrangements affecting the in- 
habitants. In 1922 a treaty was concluded which dealt with these matters.* 
It provided for fishery agreements in regard to the Flensburg Fjord and the 
Bredegrund.*” ‘The former has since been supplemented by an exchange of 
notes providing more detailed regulations.** 

Another case of difficulties resulting from placing under different sovereign- 
ties territory which had formerly been united under one is found in the 
Kurische Haff. Formerly practically enclosed by German territory, this 
large body of salt water now has its coast divided between Germany and 
Lithuania. The result has been an agreement intended to preserve the 
status quo ante bellum as far as possible as regards the rights of the inhabitants 
to prosecute their fisheries.*® A somewhat similar problem arose where 
Russia and Finland come together at the head of the Gulf of Finland. The 
two governments in 1922 provided for fishery regulations.*® 

(3) Adjacent Waters. Another group of conventions deals with adjacent 
waters where the two countries face each other across a strait or channel. 
They may be separated by a belt of high seas, or the two belts of territorial 
waters may come together. In any case the whole region generally forms 
one fishing area which gives rise to conflicts and resulting attempts to settle 
them. In this class are the conventions between Denmark and Sweden 
relating to fisheries in the Sound and nearby waters.‘! The special cireum- 
stances in that case had been recognized by legislation before the matter 
was dealt with by convention.” 

The fisheries in the English Channel have led to a series of conventions 
between France and Great Britain. The modern series starts in 1826 and 
the most recent addition was in 1928. In this same class belongs the 
treaty which delimits the fisheries between Sardinia and Corsica.“ 


%* The substance of this agreement is given in 12 Mittheilungen des deutsches Seefischereive- 


rein, p. 61. % April 10, 1922 (10 LNTS, p. 73). 37 Thid., pp. 253-259. 
8 Jan. 25, 1926 (44 LNTS, p. 389). 39 Jan. 29, 1928 (89 LNTS, p. 309). 


* Sept. 20, 1922 (19 LNTS, p. 143). 

“' July 14, 1899 (104 SP, p. 912); April 23, 1902 (104 SP, p. 916); Oct. 5, 1907 (6 Martens, 
NRG, 3 sér., p. 586). 

* Denmark, Law respecting the rights of fishing in Danish territorial waters, April 8, 1888 
(19 Hertslet’s Commercial Treaties [cited hereafter as HCT], p. 186). 

* Jan. 26, 1826, Art. 5, deals with fishing vessels driven into port by stress of weather (13 
SP, p. 3); Aug. 2, 1839 (27 SP, p. 983); May 24, 1843 (31 SP, p. 165); June 23, 1843 (31 SP, 
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Combining the problems of these two types of areas, the Italian fishing 
rights along the Dalmatian coast offer peculiar difficulties which have re- 
sulted in one of the longest of fishery conventions. The conventional 
recognition of the problem dates from 1878 when a commercial and naviga- 
tion treaty between Italy and Austria-Hungary provided that, out of regard 
for local conditions and in return for other favors, Italian inhabitants of the 
Adriatic coast should have the right to fish along the Austro-Hungarian 
coast, excepting, however, the sponge and coral fishery, as well as that 
within one mile of the coast. The Paris peace settlement considerably 
complicated the matter. Italy obtained not only the Istrian peninsula, but 
also Zara on the mainland in the midst of the Serb-Croat-Slovene coastline, 
and several islands along the coast. Here were fishing populations using 
neighboring fishing grounds in a region with an exceedingly irregular coast- 
line. By this new territorial settlement many of them would be deprived 
of accustomed fishing grounds if the principle of exclusive rights in territorial 
waters was strictly adhered to. The result was a new and voluminous 
agreement signed in 1921. 

(4) Fishing Grounds Parallel to the Coast. Where fishing grounds follow 
the coast in such a way that the imaginary line delimiting the territorial 
waters cuts through them or lies inside them we have another typical situa- 
tion. In the former case it is exceedingly difficult to keep foreign fishing 
vessels outside such an invisible line. In either case the marginal state is 
likely to regard the fishery as peculiarly its own and to resent the intrusion of 
fishermen from other countries. The situation is well illustrated by the 
mackerel fishery along the coast of the Canadian maritime provinces where a 
regular cruiser patrol is necessary to keep the Americans outside,*’ by the 
tuna fishery along the coast of Southern California which is largely ex- 
ploited by Californians,** and by the halibut fishery which follows the Ameri- 
can and Canadian north Pacific coasts and which is extensively exploited by 


p. 190); Dec. 1845 (8 Martens, NRG, 1 sér., p. 658); Nov. 11, 1867 (57 SP, p. 8) [The legisla- 
tion necessary for putting this convention into operation was never passed by France]; 
Sept. 29, 1923 (21 LNTS, p. 137); Dec. 20, 1928 (86 LNTS, p. 429). 

44 Jan. 18, 1908 (101 SP, p. 1059). 

* Dec. 27, 1878, Art. 18, and Final Protocol ad Arts. 17 and 18 (69 SP, pp. 1270, 1276, 
1304); Dec. 6, 1891, the same articles (83 SP, pp. 588, 595, 655); May 11, 1884 (Imbart de 
Latour, La Mer Territoriale, p. 163); Feb. 11, 1906, Final Protocol ad Art. 19 (85 Martens 
NRG, 2 sér., pp. 30, 45, 84). 

6 Sept. 14, 1921 (19 LNTS, p. 13). Extended, with some additional provisions, to in- 
clude Fiume and Susak, July 20, 1925 (83 LNTS, p. 87). 

‘7 For Canadian complaints regarding the American activities, see 43d Annual Report of 
the Fisheries Branch, Dept. of Marine and Fisheries, Canada, pp. 37, 165; and 45th An- 
nual Report, p. 230. 

48 See Division of Fish and Game of California, The Commercial Fish Catch of California 
for the Years 1926 and 1927; R. A. Coleman, Fisheries Prosecuted by California Fishermen 
in Mexican Waters, Appendix XIV to the report of the U. S. Commissioner of Fisheries for 
1922. 
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the fishermen of both countries.*® Although this type of fishery presents 
difficult problems, there is a scarcity of conventional law regarding it. 
That is probably because it combines the task of regulating a fishery on the 
high seas with the task of deciding where the high seas begin. ‘The Anglo- 
Danish convention regarding the fisheries near Iceland and the Faroe 
Islands contains police regulations for fishing vessels.*® Although the 
convention applies to a very large sea area, the real problem arose because 
the line delimiting the territorial waters of Iceland and the Faroes cut across 
the fishing grounds surrounding the islands. Another treaty dealing with 
this type of fishery problem is the American-Canadian northern Pacific 
halibut treaty,*' which provides for a closed season to be enforced on the 
high seas and within territorial waters, thus giving unity to the attempt to 
conserve the supply. There also existed for a short time a treaty between 
the United States and Mexico providing for the study of fishery problems.” 
It did not, however, result in any positive action. 

(5) The Right to Fishin Territorial Waters. Some treaties grant the right 
to fish in territorial waters to the fishermen of another state. We are not 
concerned here with the grants made in the solution of local problems in 
contiguous and boundary waters. Those have already been considered. 
The treaties which have been historically of the greatest interest in this 
connection are those relating to the American North Atlantic. Here, 
however, the rights date from a time when the present concepts of inter- 
national law were imperfectly developed. The situation is further com- 


‘9 The situation is discussed in the Report of the International Fisheries Commission Ap- 
pointed under the Northern Pacific Halibut Treaty, Ottawa, 1928, Washington, 1930; in 
William F. Thompson’s article “The Regulation of the Halibut Fisheries of the Pacific Coast 
of North America,” in 4 Journal du conseil permanent international pour V exploration de la 
mer, pp. 145-161; and in the annual reports of the Fisheries Branch, Dept. of Marine and 
Fisheries of Canada. 50 June 24, 1901 (94 SP, p. 29). 

5! Mar. 2, 1923 (43 U.S. Stat. at L., p. 1841, this JournaL, Supp., Vol. 19 (1925), p. 106); 
May 9, 1930 (47 U. S. Stat. at L., p. 1872; this JourNaL, Supp., Vol. 25 (1931), p. 188). 

® Dec. 23, 1925, Sec. III (44 U.S. Stat. at L., p. 2358). 

8 The French rights were based on treaties between France and Great Britain: Mar. 31/ 
April 11, 1713, Art. 13 (1 De Clercq, Recueil des traités de la France {cited hereafter as De 
Clercq], p. 7); Feb. 10, 1763, Arts. 5 and 6 (1 De Clercaq, p. 89); Sept. 3, 1783, Arts. 5 and 6 
and accompanying declarations (1 De Clercq, p. 126); Mar. 27, 1802, Art. 15 (7 Martens, 
Recueil des principauz traités, p. 404); May 30, 1814, Arts. 8 and 13 (1 SP, pt. I, p. 151); and 
Nov. 20, 1815, Art. 11, a confirmation of the preceding (3 SP, p. 280). These rights were 
materially altered by a convention of April 8, 1904, Arts. 1 and 2 (97 SP, p. 31). 

The American rights were based on treaties between the United States and Great Britain: 
Sept. 3, 1783, Art. 3 (8 U.S. Stat. at L., p. 80); and Oct. 20, 1818 (8 U.S. Stat. at L., p. 248). 
These rights were enlarged temporarily by treaties of June 5, 1854 (10 U. S. Stat. at L., 
Pp. 1089) effective 1855-1866; and May 8, 1871, Arts. 18-25, 30, 32 and 33 (17 U.S. Stat. at 
L., p. 863) effective 1871-1885. 

The question of servitudes in connection with fishing rights, and especially in connection 
with these rights, is not discussed in this paper. For an excellent recent consideration of the 
problem see: Reid, H. D., International Servitudes in Law and Practice (Chicago, 1932), 
Chaps. VII, VIII and IX. 
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plicated by the historic relation of France and the United States to the re- 
gion in question. In any case, the right to fish within the waters of 
Newfoundland and, in the case of the Americans, Labrador and the Mag- 
dalen Islands, is now much less valuable than formerly.® The most im- 
portant present example of such a grant of fishing rights is found in the 
Japanese-Siberian fishery.**° Here an extensive fishery, involving not only 
fishing but the use of the shore and the erection even of factories, is enjoyed 
by the nationals of one state within the limits of another state, not, however, 
without considerable friction.*” Italy enjoys fishing privileges in Albanian,** 
Greek,®*® and Egyptian ®° waters, and, under certain circumstances, in 
Algerian. The agreements with Egypt and Greece granted them some 
fishing privileges in Italian waters.** The question of fishing rights in 
relatively unsettled Arctic regions is considered separately. 

(6) Other Rights in Territorial Waters. Some international conventions 
confer rights which are auxiliary to the right to fish without actually permit- 
ting fishing. The right to land, to erect drying shelters, to obtain supplies 
and bait may be conferred quite independently of the right to fish. Such 
grants are not numerous, but they do exist. 

(7) The High Seas. So far there have been few instances of agreements 
between nations concerning the fisheries outside territorial waters. Two 


54 For a discussion of the part this played in the American views regarding the fishing 
rights see the Proceedings in the North Atlantic Coast Fisheries Arbitration, Washington, 
1912, 12 vols., passim, and especially The Case of the United States in Vol. 1, p. 7 ff., and the 
discussion in the Counter Case of Great Britain, in Vol. 7, p. 3 ff., and the Printed Argument 
of Great Britain, in Vol. 8, p. 7 ff. For similar factors influencing the claims regarding the 
French rights, see the correspondence of Lord Salisbury and M. Waddington in Correspond- 
ence respecting the Newfoundland Fisheries, 1884-1890, Parl. P. 1890 [c. 6044], Ixxxi, 37, pp. 
182 ff., 188 ff. 

5 This is illustrated by the statistical tables given in R. H. Fiedler, Fishing Industries of 
the United States, 1931, which is Appendix II to Report of Commissioner of Fisheries for 
the Fiscal Year 1932. See especially “Landings by fishing vessels at the three principal 
New England ports by fishing grounds,” p. 206 ff. Similar tables are to be found in the re- 
ports for previous years. 

6 July 15/28, 1907 (101 SP, p. 453); Jan. 20, 1925, Art. 3 (15 Martens, NRG, 3 sér., 
p. 323); and Jan. 23, 1928 (80 LNTS, p. 341). A treaty settling disputes regarding the Japa- 
nese rights was signed Aug. 14, 1932 (New York Times, Aug. 15, 1932, p. 1, c. 2). 

‘7 For recent disputes, see the index of the New York Times for February, March, and 
April, 1931; July, 1932; June and July, 1933; and February, March, and May, 1934. 

68 Jan. 20, 1924, Art. 18 (44 LNTS, p. 359). 

59 Nov. 24, 1926 (63 LNTS, p. 91). 6° July 14, 1906, Art. 25 (100 SP, p. 867). 

61 France-Italy, Nov. 3, 1881, accompanying declaration (8 Martens, NRG, 2 sér., pp. 529, 
546). 

°° The privileges gained by Greece were in Cyrenaica and Tripolitania; those of Egypt 
were in Italian territorial waters generally. 

63 Of these, the right to purchase supplies, bait, etc., the so-called commercial privileges, 
are the most common. See the treaties cited below in note 124. Other rights are granted 
in a treaty between Great Britain-United States, Oct. 20, 1818 (8 U.S. Stat. at L., p. 248); 
and between Sweden-Norway-Russia, April 26/May 8, 1838, additional article, par. 9 (Re- 
cueil des traités de la Norvege, p. 538), referring to the Norwegian law of Sept. 13, 1830. 
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kinds of regulation are needed: first, those which are primarily police regu- 
lations designed to keep the peace; second, those which relate to the con- 
servation of the riches of the sea. The best known of the agreements of the 
former type are the ones having to do with the North Sea. About fifty 
years ago six nations combined to do what no one could satisfactorily ac- 
complish, and the conventions of 1882 * and 1887 © provided in a restricted 
way for a limited police within a carefully defined area. The former pro- 
vided: (1) for the registration of fishing boats, for their identification by 
means of numbers etc., and for the carriage of papers; (2) for the prevention 
of interference and collisions between fishermen by rules relating to the cast- 
ing of nets, the interference with nets already cast, and the salvage of fishing 
equipment; (3) for the enforcement of the regulations by a patrol. The 1887 
convention contained provisions regulating the liquor traffic among the 
fishermen. 

International attempts to regulate the exploitation of the products of the 
sea on anything except a very local basis have been few. Certain of the 
more obvious maritime resources have long been threatened. There has 
consequently been some effort to protect them. The Jan Mayen seal fishery 
was the object of an elaborate attempt at concurrent international regulation 
in the eighteen seventies.*° The object was the establishment of a closed 
season. The seals of the North Pacific are now protected by an interna- 
tional agreement ®’ which is the outcome of unsuccessful efforts, first of 
Russia,®* and then of the United States,®® to accomplish the same result 
unilaterally. The whales, unlike the seals, have unfortunately lacked a 
champion, and so it has remained for the League of Nations in 1930 to draw 
up the first agreement for their protection.7° The fish, however, have until 
very recently never been the subject of international agreements designed 
for their protection outside territorial waters. This is in striking contrast to 
the fisheries within territorial waters, which have been extensively regulated 
from earliest times. As early as the time of Edward III a royal commission 
conducted the first recorded inquiry into the damage caused by trawling.” 
The 1923 convention between the United States and Canada for the protec- 


** Belgium-Denmark-France-Germany-Great Britain-The Netherlands, May 6, 1882 (73 
SP, p. 39). 

* The same states, Nov. 18, 1887 (79 SP, p. 894). France did not ratify this convention. 

The participants were Germany, Great Britain, Norway, The Netherlands, and Sweden. 
See 38 Vict., c. 18; 73 SP, p. 282, and p. 708; and 70 SP, p. 368, and p. 513. 

* Great Britain-Japan-Russia-United States, July 7, 1911 (37 U.S. Stat. at L., p. 1542). 

*s Russia, edict, Sept. 4, 1821 (2 Fur Seal Arbitration. Proceedings of the Tribunal of 
Arbitration, Appendix, p. 16). 

*U.S. An Act to prevent the extermination of fur-bearing animals in Alaska, July 1, 
1870 (16 U. S. Stat. at L., ¢. 189, pp. 180-182). 

”® League of Nations, Economic Committee. Report to the Council of the work of the 
thirty-second session, June 14, 1930. Publications of the League. 1930. IT. 24, pp. 8-11. 
“Preliminary draft convention for the regulation of whaling.” 

18. A. and H. S. Moore, The History and Law of Fisheries (London, 1903), pp. 173-174. 
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tion of the halibut fishery in the North Pacific was the first attempt at inter- 
national regulation of a deep-sea fishery in order to prevent the destruction of 
the species. It was, as we have seen, a somewhat special case. 

(S) Arctic Regions. In general, nations in obtaining recognition of their 
sovereignty over sparsely inhabited Arctic regions have been asked to assure 
equal fishing rights to the nations which acknowledge it. Such provisions 
appear in agreements relating to Spitzbergen” and the Otto Sverdrup Is- 
lands.” Ina series of agreements relating to the Arctic coast of Europe, the 
Laplanders were granted certain special fishing rights enabling them to cross 
the Norwegian-Swedish ™ and later the Norwegian-Russian ” frontier. Fin- 
land and Soviet Russia have concluded an agreement regarding fishing on 
their Arctic coasts.” Denmark has agreed to equal fishing privileges for 
nationals of Norway, Great Britain, and France in the waters of East 
Greenland.”’ 

Such is the existing conventional law of fisheries. As can easily be seen, 
it is a heterogeneous body of material difficult of synthesis. From a con- 
sideration of its contents some conclusions can be drawn. 


FISHERIES TREATIES AND THE DELIMITATION OF TERRITORIAL WATERS 


The conventional law of fisheries is built on the principle that within terri- 
torial waters each state has exclusive use of and control over the fisheries, and 
outside such waters the fisheries are free to all and subject to the control of 
no one save as each nation may enact legislation concerning its own fisher- 
men. This principle became firmly established about the beginning of the 
nineteenth century. In the Treaty of Versailles of 1783,78 in the Nootka 
Sound Convention,’® and in the treaties concluded by the United States °° 
and Great Britain * with Russia following the famous Ukase of 1821, it 
was still thought necessary to stipulate for free fishing on the high seas. 
That about marks the end. In the Treaty of 1818 * between the United 
States and Great Britain relating to the North Atlantic fisheries it had not 
been mentioned, evidently because such mention was considered superfluous. 


72 Denmark-France-Great Britain-Italy-Japan-The Netherlands-Norway-Sweden-United 
States, Feb. 9, 1920, Art. 2 (2 LNTS, pt. I, p. 8). 

73 Great Britain-Canada-Norway, Aug. 8/Nov. 5, 1930 (24 Martens, NRG, 3 sér., p. 345). 

74 Sept. 21/Oct. 2, 1751, Codicil I (Recueil des traités de la Norvége, p. 584). 

7% May 14/2, 1826, Art. 7 (6 Martens, Nouveau recueil de traités, p. 1014); Aug. 18/6, 1834 
(Recueil des traités de la Norvége, p. 536). 7 Oct. 21, 1922 (29 LNTS, p. 197). 

77 Denmark-Norway, July 9, 1924 (120 SP, p. 238); Denmark-Great Britain, April 23/ 
June 4, 1925 (121 SP, p. 767); Denmark-France, Oct. 12/19, 1925 (122 SP, p. 385). 

78 Great Britain-United States, Sept. 3, 1783, Art. 3 (8 U.S. Stat. at L., p. 80). 

79 Great Britain-Spain, Oct. 28, 1790, Art. 3 (1 SP, pt. I, p. 663). 

80 April 5/17, 1824, Art. 1 (8 U.S. Stat. at L., p. 302). 

81 Feb. 28/16, 1825, Art. 1 (12 SP, p. 38). 

82 “Tt is therefore prohibited to all foreign vessels not only to land on the coasts and islands 
belonging to Russia as stated above, but also to approach them within less than a hundred 
Italian miles.” Russia, edict, Sept. 4, 1821, Art. 2. See note 68. 

8 Oct. 20, 1818 (8 U. S. Stat. at L., p. 248). 
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As the struggles of the codification conference showed, the exact delimi- 
tation of territorial waters is more difficult to obtain than a mere recognition 
of its existence. There can be no doubt that the conventional law of 
fisheries has contributed to the strong position enjoyed by the three-mile 
limit. ‘‘The three marine miles’? was used to define the limits covered 
by the so-called renunciatory clause of the Treaty of 1818.4 The three- 
mile limit was accepted by the Anglo-French agreements beginning in 
1839 ® relating to the fisheries in the seas between their coasts, by the 
Anglo-German agreements of 1868-1880 * relating to the German coasts, 
and, most influential of all, the North Sea Convention of 1882.87 The pro- 
visions of this last convention were followed in 1901 by the Anglo-Danish 
convention concerning the Faroes and Iceland.*® The North Sea Conven- 
tion was signed and ratified by Great Britain, France, The Netherlands, 
Denmark, Belgium, and Germany. It was not accepted by Sweden and 
Norway because they refused to accept the definition of the exclusive 
limits contained in it and contended for a wider belt of seas than that al- 
lowed by the convention. *®® 

A recent convention between Great Britain and Soviet Russia allows 
British boats to fish within three to twelve miles of the northern coasts of 
Russia.*° It is stated that this permission is without prejudice to the 
views of either party as to the limits in international law of territorial waters. 
Other fisheries agreements have used various limits other than three miles. 
The 1899 convention between Denmark and Sweden recognized a limit of 
one fifteenth of a degree of latitude.“! The 1885 * and 1893 * agreements 
between Spain and Portugal provided for a six-mile limit. The Adriatic 
agreements between Italy and Austria-Hungary were essentially grants of 
fishing privileges, but they reserved to the marginal state an exclusive right 

Jbid., Art. 1. ‘And the United States hereby renounce, forever, any liberty heretofore 
enjoyed or claimed by the inhabitants thereof, to take, dry, or cure fish, on or within three 
marine miles of any of the coasts, bays, creeks, or harbors, of His Britannic Majesty’s do- 
minions in America, not included within the above-mentioned limits.” 

*® Aug. 2, 1839, Art. 9 (27 SP, pp. 983, 988); May 24, 1843, Art. 2 (31 SP, p. 165); Nov. 
11, 1867, Art. 1 (57 SP, p. 8). 

* These were informal agreements and their terms were made known through notices is- 
sued by the British Board of Trade, November, 1868 (14 HCT, p. 1055); December, 1874 
(14 HCT, p. 1057); July, 1880 (15 HCT, p. 209). 

*’ May 6, 1882, Art. 2 (73 SP, p. 39). 88 June 24, 1901, Art. 2 (94 SP, p. 29). 

*° See Correspondence respecting the Conference at the Hague and the Convention of 
the 6th May, 1882, relative to the Police of the Fisheries in the North Sea, Parl. P. 1882 


[c. 3238], Ixxii, 459. Note especially Sir H. Rumbold to Earl Granville, March 16, 1882, 
p. 145 ff. 

°° Temporary Fisheries Agreement, May 22, 1930 (Great Britain, Treaty Series No. 22 
[1930]). 

* July 14, 1899, Art. 1 (104 SP, p. 912). 

bs Oct. 2, 1885, Art. 2 (77 SP, p. 1181). The treaty also permitted the enforcement of cer- 
tain types of regulations within a distance of twelve miles. Art. 3. 

** March 27, 1893, Appendix 6, Art. 2 (85 SP, pp. 416, 455). The third article was similar 
to that of the 1885 agreement. 
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within a zone of one nautical mile.“ The agreement with Yugoslavia after 
the war defined this one-mile zone * and provided for a certain regulatory 
power within a ten-mile zone. 


THE RIGHTS OF INNOCENT PASSAGE AND OF SHELTER 


The rights of innocent passage and shelter within territorial waters in 
cases of force majeure are generally recognized as belonging to commercial 
vessels of all nations. Warships are recognized as being in a special class. 
The draft convention drawn up by the Second Committee of the Codifica- 
tion Conference considers warships and vessels other than warships.*’ 
Fishing vessels are thus put in the same class as commercial vessels. The 
draft convention adds that passage is not innocent if used to do anything 
prejudicial ‘‘to the security, to the public policy or to the fiscal interests” 
of the coastal state and must be exercised subject to laws and regulations 
as regards, among other things, ‘‘(c) the protection of the products of the 
territorial sea; (d) the rights of fishing, shooting and analogous rights be- 
longing to the coastal state.” °8 It is obvious that laws and regulations 
enacted under these heads could easily place fishing vessels in what amounts 
to a separate category and could virtually deprive them of the rights of in- 
nocent passage and shelter in case of distress. Fishing boats are by their 
nature such a potential threat to the interests of the coastal state that their 
very presence may be thought to create a presumption against them. 

On this point Shiicking in his report to the Committee of Experts said: 


In connection with the right of the riparian state to reserve fishing 
rights exclusively to its own nationals, it may be asked whether the right 
of supervision over fishing can be extended so far as to include the power 
of refusing access to the sea to all foreign fishing-boats whatever. Such 
a step would, of course, constitute the most effective means of putting 
down illegal fishing, but it would conflict with the right of free passage 
which is established for all vessels. This legal conception is also re- 
flected in the well-known North Sea Fisheries Convention of 1882.°° 


The treaty law on the subject of the innocent passage of fishing vessels 
through territorial waters is not extensive. There may be a simple 
statement to the effect that fishing vessels shall be permitted to navigate 
freely within territorial waters.!°° When such a statement occurs in con- 


* Dec. 27, 1878, Final Protocol ad Arts. 17 and 18 (69 SP, pp. 1270, 1304); Dec. 6, 1891, 
Annex 3 ad Arts. 17 and 18 (83 SP, pp. 588, 655); Feb. 11, 1906, Final Protocol ad Arts. 18 
and 19 (35 Martens, NRG, 2 sér., pp. 30, 83). 

% Sept. 14, 1921, Art. 2 (19 LNTS, pp. 13, 41). % Art. 25, ibid., p. 51. 

*7 Reprinted in this JouRNAL, Supp., Vol. 24 (1930), pp. 239-247. 

98 Art. 3, par. 2, and Art. 6. 

%° This JoURNAL, Spl. Supp., Vol. 20 (1926), pp. 62, 105. 

100 Denmark-Sweden, July 14, 1899, Art. 3 (104 SP, p. 912); Great Britain-U. S. S. R., 
May 22, 1930, Art. 1 (Great Britain, Treaty Series No. 22 [1930]). The latter uses the 
phrase “will permit such boats to navigate and anchor in all waters contiguous to the 
northern coasts of the U. 8. S. R.” 
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nection with the granting of other privileges within territorial waters to 
such fishing vessels it may perhaps be considered as auxiliary to such rights.!% 
In other treaties the provision is given in such a way as to indicate that it is 
merely a recognition of a preéxisting right which it was the object of the 
negotiators to preserve from any appearance of impairment.' Whatever 
form the statement takes, it is usually accompanied by a requirement for 
the observance of local regulations.'% Some treaties, in specifically allow- 
ing entry under certain circumstances only, would appear to deny a general 
right of innocent passage.' 

That fishing vessels may seek shelter within territorial waters seems to com- 
mand general agreement. The arbiters in the North Atlantie Coast Fisher- 
ies case, in that part of their decision which embodied their reasoning, said: 


The Tribunal is of opinion that the provision in the first article of the 
treaty of October 20, 1818, admitting American fishermen to enter cer- 
tain bays or harbors for shelter, repairs, wood and water, and for no 
other purpose whatever, is an exercise in large measure of those duties of 
hospitality and humanity which all civilised nations impose upon them- 
selves and expect the performance of from others. The enumerated 
purposes for which entry is permitted all relate to the exigencies in 
which those who pursue their perilous calling on the sea may be in- 
volved. The proviso . . . was doubtless due to a recognition by Great 
Britain of what was expected from the humanity and civilization of the 
then leading commercial nation of the world.” 


This certainly suggests that the right might exist independently of any 
specific grant. The Russian Government, in discussing the Siberian fishing 
rights of Japan, replied to a query by saying: ‘‘As a matter of course, 
Japanese vessels and boats shall, in case of stress at sea, enjoy right of refuge 
at any point of the coast of the U.S. 8. R.’’ 1% 

The treaty may state simply that vessels may enter for shelter.!°7 That 
opens up difficulties. American lobster smacks operating off Canada used 
to enter every night on the plea that they were seeking shelter.'°* There is 


101 Finland-U. 8. S. R., Oct. 21, 1922, Art. 3 (29 LNTS, pp. 197, 207). 

102 France-Great Britain, Nov. 16, 1686, Art. 5 (1 SP, pt. I, p. 423); North Sea Convention, 
May 6, 1882, Art. 2, par. 3 (73 SP, p. 39); Denmark-Great Britain, June 24, 1901, Art. 2, 
par. 3 (94 SP, p. 29). 

In all those cited, except the seventeenth century agreement and the British treaty 
with Soviet Russia. 

104 Fg., the Anglo-French channel treaties: Aug. 2, 1839, Art. 8 (27 SP, pp. 983, 987); May 
24, 1843, Art. 85 (31 SP, pp. 165, 187); Nov. 11, 1867, Art. 32 (57 SP, pp. 8,22). The Portu- 
guese-Spanish treaties: Oct. 2, 1885, Art. 6 (77 SP, p. 1181); March 27, 1893, Appendix 6, 
Art. 6 (85 SP, pp. 416, 456). The Finnish-Russian convention regarding the Gulf of Fin- 
land, Sept. 20, 1922, Art. 7 (19 LNTS, pp. 143, 152). The Anglo-American treaty of Oct. 20, 
1818, Art. 1 [the renunciatory clause], (8 U. S. Stat. at L., p. 248). 

1% 1 Proceedings in the North Atlantic Coast Fisheries Arbitration, p. 91. 

‘6 Jan. 23, 1928, Annexed Final Protocol, Art. 5 (80 LNTS, pp. 341, 380). 

” F.g., Great Britain-United States, Oct. 20, 1818, Art. 1 (8 U. S. Stat. at L., p. 248). 

' Report of the American-Canadian Fisheries Conference, 1918, Foreign Relations, 1918, 
pp. 439, 473. 
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therefore a tendency to define that from which shelter may be sought. It 
is admitted that the right cannot be used merely for the convenience of the 
fishery. There must be a present and real danger. One of the first of the 
agreements which furnished a fairly complete definition of the circum- 
stances under which shelter might be sought is the Anglo-French Regula- 
tions of 1848. It provided: 


The fishing boats of the one country shall not approach nearer to any 
part of the coasts of the other country, than the limit of three miles . 
except under the following circumstances: 

1. When driven by stress of weather, or by evident damage, to seek 
shelter in the harbours, or within the fishery limits of the other 
country. 

2. When carried within the limits established for the fishery of the 
other country, by contrary winds, by strong tides, or by any other 
cause independent of the will of the master and crew. 

3. When obliged, by contrary winds or tide, to beat up in order to 
reach their fishing ground; and when, from the same cause of con- 
trary wind or tide, they could not, if they remained outside, be able 
to hold on their course to their fishing ground. . . .1% 


Many of the earliest fisheries agreements were concerned with obtaining 
the right of shelter. In the fifteenth century it was a privilege that had to 
be especially bargained for.''° Today it is much more firmly established. 
There seems to be Some ground for believing that it may be enjoyed, even by 


fishing vessels, as of right. 

The conventional law of fisheries seems to support certain conclusions re- 
garding established international usage. Within certain limits, the coastal 
state enjoys an exclusive fishery. What those limits are is subject to dis- 


109 May 24, 1843, Art. 85 (31 SP, pp. 165, 187). The convention of Jan. 26, 1826, Art. 5, 
recognized the right of shelter from “‘stress of weather” (13 SP, pp. 3,8). The definition of 
1843 is an amplification of that of Aug. 2, 1839, Art. 8 (27 SP, pp. 983, 987). It included a 
special provision regarding shelter for herring boats. The provisions of these regulations 
were closely followed by the Spanish-Portuguese treaties. (For citations see note 104.) 
They added a fourth circumstance, when it was absolutely necessary to gain the nearest port 
of the other Power for provisions. Substantially the same provisions appear in the informal 
Anglo-German agreements of November, 1868, Sec. 2 (14 HCT, p. 1055); December, 1874, 
Sec. 2 (14 HCT, p. 1057); and July, 1880, Sec. 2 (15 HCT, p. 209). Other conventions con- 
taining stipulations regarding shelter are: Finland-U. 8. S. R., Sept. 20, 1922, Art. 7 [Fishing 
rights denied. Shelter from “stress of weather, fog, ice, or other perils of the sea,”], (19 
LNTS, pp. 144, 152); Oct. 21, 1922, Art. 3 [Fishing rights granted] (29 LNTS, pp. 197, 207); 
France-Great Britain, April 8, 1904, Art. 2 [At Newfoundland in connection with fishing 
rights], Art. 7 [At the Iles de Los, “anchorage in all weathers.”’ Fishing rights not granted, 
but other privileges conferred, such as transshipment of goods, taking in provisions, drying of 
nets], (97 SP, p. 31); Germany-Great Britain, July 1, 1890, Art. 12 [At Heligoland. Sameas 
provisions regarding Iles de Los] (82 SP, pp. 35, 47). 

10 F.g., England-France, June 27, 1403 (8 Rymer, Foedera, p. 305); England-Burgundy, 
March 10, 1407 (8 ibid., p. 469); Aug. 4, 1446 (11 ibid., p. 140); Nov. 24, 1467 (11 ibid., 
p. 591); Feb. 24, 1496 (12 ibid., p. 578). Similar provisions are found in: Algeria-France, 
Sept. 29, 1628 (E. Rouard de Card, Traités de la France avec les pays de lV’ Afrique du nord, 
p. 20); July 7, 1640 (zhid., p. 22). 
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agreement. There is considerable support for the conclusion that fishing 
vessels enjoy the right of innocent passage in territorial waters. There is 
even more reason to believe that fishing vessels may of right seek shelter 
within such limits in case of force majeure. Aside from these two possible 
rights, fishing vessels must depend on a specific grant for any privileges they 
may enjoy in territorial waters. 


AUXILIARY PRIVILEGES MOST FREQUENTLY GRANTED 


The existing conventional law of fisheries is for the most part concerned 
with special privileges granted by the coastal state to other states within its 
territorial waters. Those privileges most frequently given, in addition to 
the right to fish itself, relate to the use of the shore by fishermen as a base 
for their operations and as a place to dry or cure their catch, to the enjoy- 
ment of commercial privileges, and to the transshipment of supplies and 
catch. For our purposes, it is sufficient to indicate the general trends ob- 
servable in the granting of these privileges. 

(1) Use of the Shore. The use of the shore for operations connected with 
fishing is becoming less important. The United States at one time even 
contended that such rights might be established by prescription.'"" In the 
past the most notable instance of such rights established by treaty has been 
the Newfoundland privileges of the French and Americans. Now those of 
the former have been abolished '” and those of the latter have fallen into dis- 
use. At the present time three things are noticeable in regard to shore 
privileges connected with the exercise of fishing rights. Oneis that the neces- 
sity for them is passing. Dried fish no longer are so important as formerly 
in the market. Present day fishing vessels may themselves carry the equip- 
ment necessary for the quick-freezing of the catch, or they may be accom- 
panied by a factory ship which will take care of the fish as caught. In the 
second place, the opportunity for the exercise of shore rights by visiting 
fishermen is passing. It presupposes a relatively unsettled coast.’ The 
shore rights which remain are in remote places. They are found in Siberia,’" 
on the Finnish-Russian Arctic coast,'!® in East Greenland,'® and in Spitz- 


11 At the Falkland Islands. See: Goebel, J. L., The Struggle for the Falkland Islands 
(New Haven, 1927); Reid, H. D., International Servitudes in Law and Practice (Chicago, 
1932), pp. 67-68. 12 France-Great Britain, April 8, 1904, Arts. 1 and 2 (97 SP, p. 31). 

"3 F.g., the Anglo-American treaties provide: “The American Fishermen shall have 
liberty to dry and cure fish in any of the unsettled bays . . . ; but sosoonasthesame.. . 
shall be settled, it shall not be lawful . . . to dry or cure fish at such settlement, without a 
previous agreement for that purpose. . . .”” Sept. 3, 1783, Art. 3 (8 U.S. Stat. at L., p. 80). 
Similar conditions appear in: Oct. 20, 1818, Art. 1 (loc. cit., p. 248) ; ‘provided that, in so do- 
ing, they do not interfere with the rights of private property, or with British fishermen, in 
the peaceable use of any part of the said coast in their occupancy for the same purpose.” 
June 5, 1854, Art. 1 (10 loc. cit., p. 1089); May 8, 1871, Art. 18 (17 loc. cit., p. 863). 

"* Japan-U. 8. 8. R., Jan. 23, 1928 (80 LNTS, p. 341). 

® Oct. 21, 1922 (29 LNTS, p. 197). 

“* Denmark-Norway, July 9, 1924 (120 SP, p. 238). 
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bergen."’ Finally there is a growing tendency to define minutely the rights 
which remain. The detailed provisions of the 1928 convention between 
Japan and the U.S. 5S. R. illustrate that trend.“* They are in striking con- 
trast with the broad terms of the original Newfoundland grants. 

(2) Commercial Privileges. Fishing vessels seldom enjoy full commercial 
privileges. Their nature is such that it would be too difficult to supervise 
them: 


They proceed on no definite voyages, they clear for no particular ports 
—on the contrary, they enter one harbor after another according to the 
needs of the moment, their movements are not known and cannot be 
watched. It would be impossible to take effective measures for the pre- 
vention of smuggling if the same foreign vessels were allowed to trade as 
well as to fish." 


The early fisheries treaties often contained express stipulations against 
smuggling.“° Hence a state may have trade agreements with another state 
in whose waters it also has fishing privileges, but the two sets of privileges 
may not be enjoyed by the same vessels at the same time without an express 
provision to that effect.“' It may be, however, exceedingly convenient for 
fishing vessels if they enjoy, not necessarily full commercial privileges, but 
only those which would contribute especially to the prosecution of their fish- 
ery. Such privileges are sometimes granted by states through their own 
unilateral action,? and sometimes they are provided for by agreements. 
They may be granted in connection with fishing privileges, or without 


117 Denmark-France-Great Britain-Italy-Japan-The Netherlands-Norway-Sweden-United 
States, Feb. 9, 1920 (2 LNTS, pt. I, p. 7). 

118 With its annexes the English text and the French translation occupy 80 LNTS, pp. 
341-399. 

119 From the British Case in 4 Proceedings in the North Atlantic Coast Fisheries Arbitra- 
tion, p. 134. 

120 Great Britain-Spain, Oct. 28, 1790, Art. 4 (1 SP, pt. I, p. 663); Russia-United States, 
April 5/17, 1824, Art. 2 (8 U.S. Stat. at L., p. 302); Great Britain-Russia, Feb. 16/28, 1825, 
Art. 2 (12 SP, p. 38); Morocco-Spain, Nov. 20, 1861, Art. 59 (53 SP, pp. 1089, 1106) ; Corea- 
Japan, July 25, 1883 Art. 41 (77 SP, pp. 404, 413) ; Belgium-The Netherlands, May 20, 1843, 
Art. 19 (37 SP, pp. 1248, 1281, 1284). 

121 This point was argued before the court in the North Atlantic Coast Fisheries Arbitra- 
tion. It was decided in accordance with the principle stated. 1 Proceedings in the North 
Atlantic Coast Fisheries Arbitration, p. 101. A similar question was considered by the 
Halifax Commission. 2 Documents and Proceedings of the Halifax Commission, 1877, 
p. 1585. 

122 F.g., by a Canadian Order in Council of March 9, 1915, foreign fishing vessels were per- 
mitted to purchase supplies at any port in British Columbia. (Cong. Rec., 64th Cong., Ist 
Sess., Vol. 53, part 13, p. 13183.) The Danish laws of April 6, 1898, and Feb. 1, 1899, 
allowed trawling vessels to enter the territorial waters of Iceland and the Faroe Islands to ob- 
tain provisions of coal if their fishing gear was stowed away. (21 HCT, pp. 352-354). 

123 Great Britain-United States, [Newfoundland] Modus Vivendi, Feb. 15, 1888 (79 SP, p. 
272); France-Great Britain, [Newfoundland] April 8, 1904, Art. 2 (97 SP, p. 31); Treaty re- 
garding Spitzbergen, Feb. 9, 1920, Art. 3 (2 LNTS, pt. I, p. 7; this Journat, Supp., Vol. 18 
(1924), p. 201); Denmark-Germany, April 10, 1922, annexed Agreement regarding the 
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them.’ With the development of modern fishing methods, the fisherman 
becomes increasingly able to exist, if necessary, without such privileges, but 
they are a great convenience when they can be enjoyed. A large scale fish- 
ery, such as the British fishery in the White Sea, operating far from home 
would find the ability to obtain fuel and supplies an important right. 


THE PROBLEM OF REGULATION 


A question which runs through the whole body of the conventional law of 
fisheries is that of regulation. What regulations shall there be? By whom 
shall they be made? How shall they be enforced? Even when the treaties 
are concerned with territorial waters, the problem is not absent. The 
grantee does not want to leave the matter wholly in the hands of the grantor 
lest he use the power to his own advantage and by the skillful enactment of 
regulations and by the even more skillful enforcement of them largely nullify 
the privileges conferred. James Brown Scott, in speaking of the North 
Atlantic fisheries, has well stated the case: 


Simple as the question seems, it is, nevertheless, very difficult, for 
what is reasonable to one, especially when special interests are involved, 
may not be reasonable to the other. Regulations which may be reason- 
able for a shore fishery might appear unreasonable when fishing from 
ships. A regulation designed to preserve an advantage given by the 
use of the shore might operate as a discrimination against a fishery 
wholly conducted from fishing vessels. A regulation prohibiting fishing 
on Sunday might appear reasonable to those residing permanently on 
the shore, whereas a prohibition against Sunday fishing might be a hard- 
ship upon those present upon the coast for but a limited time, for the 
fish must be caught, if at all, when and as they appear. A prohibition, 
however general, of the use of certain kinds of nets might discriminate 
against a vessel fishery profitably employing nets in the prosecution of 
its industry, whereas line fishery from the shore might be unaffected, 
and the result would be a discrimination against the foreigner in favor of 
the local fishermen. ‘These are but a few examples of the hardships and 
discriminations which may result if the question of the reasonableness 
of regulation is decided by one party to the treaty instead of by common 
accord.!* 


Flensburg Fjord, Art. 2 (10 LNTS, pp. 73, 255); Japan-U. 8S. S. R., Jan. 23, 1928, Final 
Protocol, Sec. 2, par. 3 (80 LNTS, pp. 341, 378). 

24 Great Britain-United States, [Canada] Modus Vivendi, Feb. 15, 1888 (79 SP, p. 272); 
Canada-United States, concurrent action, Feb. 21/Mar. 8, 1918 (Foreign Relations, 1918, 
pp. 452-453) ; Denmark-Sweden, Dec. 29, 1913, Art. 1, par. 2 (12 Martens, NRG, 3 sér., p. 
112); Portugal-Spain, Oct. 2, 1885, Arts. 6 and 7 [only when forced in] (77 SP, p. 1181), and 
Mar. 27, 1893, annexed regulations, Arts. 6 and 7 [only when forced in] (85 SP, pp. 416, 456); 
Germany-Great Britain, July 1, 1890, Art. 12 [Heligoland] (82 SP, pp. 35, 47); France-Great 
Britain, April 8, 1904, Art. 7 [Iles de Los] (97 SP, pp. 31, 34); Hawaiian Islands, United 
States, Dec. 20, 1849, Art. 7 (9 U.S. Stat. at L., p. 977); Peru-United States, July 26, 1851, 
Art. 12 (10 U. S. Stat. at L., p. 926); the same, July 4, 1857 (11 U.S. Stat. at L., p. 725); and 
Hawaiian Islands-Norway, July 1, 1852, Art. 7 (Recueil des traités de la Norvége, p. 275). 

26 Argument of the Honorable Elihu Root, ed. James Brown Scott, World Peace Founda- 
tion, 1912, p. lvii. 
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The high seas furnish even greater difficulties. Since almost any regulation 
will impinge on the advantages at present enjoyed by some group or other, 
and since the usual procedure of international negotiation gives any party 
to an agreement an absolute veto, progress is difficult. 

There are two types of regulation involved. The first deals with what 
might be called the mechanics of police and administration. It provides for 
the numbering and identification of fishing vessels, for their registration, and 
for the carriage and production of papers. In this class also might be con- 
sidered salvage rules and those maritime regulations which are designed to 
prevent collisions and to avert clashes between fishermen using different 
kinds of equipment. While agreement even in regard to these matters is not 
easy, they offer less difficulty than those of the other type. The North Sea 
Convention of 1882 gave a powerful impetus toward their uniform solution.!*° 
Its rules are now in general acceptance along the European Atlantic sea- 
board,!*? and similar provisions appear in other fisheries conventions.'*® 

The other type of regulation is that designed to protect the object of the 
fishery from unwise and destructive exploitation. There is a growing feeling 
that regulations of this type must be adopted which will apply to the various 
fisheries as a whole regardless of whether they may in part be prosecuted 
without or within territorial waters. It is here, too, that there is the greatest 
difficulty of agreement. 

Many early agreements contained no provisions regarding regulation. 
This led to trouble and discord, as in the American and French Newfound- 
land fisheries. After almost a century of dispute, the United States and 
Great Britain submitted the matter to arbitration. Following the decision, 
an agreement was accepted in accord with the court’s recommendations 
which left the power to regulate the fisheries in British hands but permitted 
the Americans to test the fairness of any particular regulation by referring 
it to a commission established for that purpose. The Anglo-French 1904 
convention settled the controversy as far as France was concerned by pro- 
viding that French citizens should be subject to the local regulations.'*° 

126 Belgium-Denmark-France-Germany-Great Britain-The Netherlands, May 6, 1882 (73 
SP, p. 39). 

3 ac which are substantially the same as those in the North Sea Treaty are found 
in the treaties between: Denmark-Great Britain, June 24, 1901, Arts. 5-13 (94 SP, p. 29); 
Portugal-Spain, Mar. 27, 1893, Appendix 6, Sec. II (85 SP, pp. 416, 457), and Oct. 2, 1885, 
Sec. II (77 SP, pp. 1181, 1184); France-Great Britain, May 24, 1843, Arts. 6-15 (31 SP, 
p. 165), and Nov. 11, 1867, Arts. 4-9 (57 SP, p. 8). 

128 Similar provisions regarding the identification of fishing vessels are found in the agree- 
ments between: Germany-Lithuania, Jan. 29, 1928, Arts. 5 and 6 (89 LNTS, pp. 309, 325); 
Germany-Denmark, Jan. 25, 1926, Secs. II and III (44 LNTS, pp. 389, 403); Finland- 
U.S. 8. R., Oct. 21, 1922, Art. 6 (29 LNTS, pp. 197, 208); Italy-Serb-Croat-Slovene State, 
Sept. 14, 1921, Chap. IV (19 LNTS, pp. 13, 53); Denmark-Sweden, July 14, 1899, Art. 9 
(104 SP, p. 912); France-Spain, Feb. 18, 1886 [concerning the fishery in the Bidassoa], Art. 1 
(77 SP, p. 1073) ; Belgium-Netherlands, May 20, 1843 [concerning the fishery in the Scheldt], 
Arts. 4-7 (37 SP, pp. 1248, 1281). 

129 Question One submitted to the Hague Tribunal dealt with the regulation of the fish- 
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When the problem of regulation has been considered, it has been dealt 
with for the most part only when related to territorial waters or to boundary 
or adjacent waters. It has been handled in one of three ways. First, it has 
been solved by expressly leaving it in the hands of the territorial authority.'*° 
This has been modified sometimes by providing that the regulations shall be 
on the same-as-other nations or national treatment standard.“! That may 
be satisfactory for territorial waters, though it is open to most of the objec- 
tions pointed out by Dr. Scott. Second, the treaty may itself contain the 
regulations. This is more frequently the case in agreements relating to ter- 
ritorial waters ‘ than in those concerned with the high seas.'* In any case 


eries. See the compromis, Jan. 27, 1909, Art. 1 (86 U.S. Stat. at L., p. 2141); the argument 
(Proceedings in the North Atlantic Coast Fisheries Arbitration, Washington, 1912, 12 vols., 
passim) ; the decision of the court (1 zbid., pp. 73-88) ; and the subsequent agreement, July 20, 
1912, Art. 1 (37 U.S. Stat. at L., p. 1634; this JourNnax, Supp., Vol. 7 (1913), p. 42). 

For the provision in regard to the French rights, see the convention of April 8, 1904, Art. 2 
(97 SP, p. 31). 

130 F.g., the Adriatic agreements between Italy and, first, Austria-Hungary (see note 45) 
and, later, the Serb-Croat-Slovene State (Arts. 14 and 25; see note 46); the Flensburg Fjord 
(Art. 3) and Bredegrund (Art. 3) agreements (see notes 36 and 37); the Anglo-French con- 
vention of April 8, 1904, Art. 2 (97 SP, p. 31); Belgium-Netherlands, May 20, 1843, annexed 
regulations, Arts. 11 and 12 (37 SP, pp. 1248, 1283); Great Britain-Tunis, July 19, 1875, Art. 
9 (66 SP, p. 93); Portugal-Spain, July 14, 1878, Art. 1 (7 Olivart, Coleccién de los tratados, 
p. 387); Corea-Japan, Oct. 31, 1908, Art. 2 (101 SP, p. 1032); Albania-Italy, Jan. 20, 1924, 
Art. 18 (44 LNTS, pp. 359, 369) ; and Germany-Lithuania, Jan. 29, 1928, Art. 10 (89 LNTS, 
pp. 309, 327). 

131 #.g., same-as-other nations treatment is provided for in: Finland-U. S. S. R., Oct. 21, 
1922, Art. 9 (29 LNTS, pp. 197, 209); in regard to certain minor matters: Japan-Russia, 
July 15/28, 1907, Art. 11 (101 SP, p. 453), and Jan. 23, 1928, Arts. 10 and 11 (80 LNTS, 
p. 341). E.g., national treatment is provided for in: France-Spain, Jan. 2, 1768, Art. 3 (1 De 
Clercq, p. 95) ; Egypt-Italy, July 14, 1906, Art. 25 (100 SP, pp. 867, 876); Finland-U. 8.8. R., 
Oct. 21, 1922, Arts. 1 and 4 (29 LNTS, pp. 197, 206 ff); Greece-Italy, Nov. 24, 1926, Arts. 1 
and 2 (63 LNTS, p. 91); Japan-Russia, July 15/28, 1907, Arts. 7, 9, and 10 (101 SP, p. 453), 
and Jan. 23, 1928, Arts. 7, 10, and 14 (80 LNTS, p. 341). In some of these agreements the 
principle is given only a limited application. 

12 #.g., fishing is restricted according to the season, the dimensions of the catch, and the 
methods of fishing employed in the Franco-Spanish agreements regarding the Bidassoa (see 
note 26); in the Russo-Roumanian agreements regarding the Danube and Pruth (see note 
31); certain methods of fishing are prohibited in the Spanish-Portuguese agreements regard- 
ing the coastal fisheries (Arts. 3 and 25 in the agreements of Oct. 2, 1885, and Mar. 27, 1893 
—see note 30) ; the use of certain methods of fishing and their use at certain seasons is regu- 
lated in the Serb-Croat-Slovene-Italian agreement regarding the Adriatic, Sept. 14, 1921, 
Arts. 4-6, 10, 15-20, 28 (19 LNTS, pp. 13, 43); fishing is restricted according to the season, 
the methods of fishing employed, and the dimensions of the catch in the Dano-Swedish 
agreements of July 14, 1899, Art. 2, and Oct. 5, 1907 (see note 41); fishing methods are regu- 
lated in the German-Lithuanian agreement regarding the Kurische Haff, Jan. 29, 1928, An- 
nex A (89 LNTS, pp. 309, 331 ff); fishing methods used by the Germans in fishing on the 
Bredegrund are restricted in the agreement with Denmark of April 10, 1922, Annexed Agree- 
ment (10), Art. 3 (10 LNTS, pp. 73, 259); fishing is restricted according to the season, the 
methods of fishing employed, and the dimensions of the catch in the Dano-German agree- 
ment regarding the Flensburg Fjord of Jan. 25, 1926 (44 LNTS, p. 389). 

‘8 Regulations which apply primarily to the high seas are neither so numerous nor so de- 
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this is rigid and inflexible. The elaborate regulations incorporated in the 
Anglo-French Channel Fisheries Regulations of 1843 illustrate the diffi- 
culty..* They are admittedly unscientific, clumsy, and of value only in not 
being observed.* Yet the much simplified agreement of 1867 was never put 
into effect. The difficulties of diplomatic negotiation, plus the difficulties 
of obtaining legislative agreement in those countries where it is required, 
make regulation by this method unpromising when applied to a modern large 
scale business such as the fisheries have become in many places. 

The existing body of treaties, however, contains examples of yet a third 
method and that seems to offer the most hope. That is, to entrust the mat- 
ter to experts. From the nature of the problem, detailed fisheries agree- 
ments must be drawn up either directly by persons especially qualified or on 
the advice of such persons. Most detailed existing agreements are the 
product of expert commissions. These, however, have always been ad hoc 
bodies. There are some recent agreements which provide for continuing 
commissions which are to act in an advisory capacity while conducting tech- 
nical and scientific studies of the problem.'*” 

It has remained for the United States and Canada to provide for a commis- 
sion which will combine those two functions with the power to make and 
change regulations within certain limits as seem to it best to meet the needs 


tailed: the size of mesh and fittings of nets (Arts. 16-23, 28, 37, 41-43), the season for oyster 
fishing (Art. 45), and the size of the oysters taken (Art. 48), were regulated in the Franco- 
British agreement regarding the channel fisheries of May 24, 1843, the oyster fishing was to 
have been regulated by the agreement of Nov. 11, 1867 (Art. 11), and was regulated by the 
agreement of Sept. 29, 1923 (see note 43) ; pelagic sealing in the waters of the North Pacific 
was regulated by a convention between Great Britain, Japan, Russia, and the United States, 
July 7, 1911 (37 U.S. Stat. at L., p. 1542; this Journat, Supp., Vol. 5 (1911), p. 267); a 
closed season for halibut is established in the American-Canadian conventions of Mar. 2, 
1923, and May 9, 1930 (see note 51). In the latter, provision was made for possible regula- 
tion of a more extensive nature; plaice and flounder fishing in the Baltic is regulated in re- 
gard to methods and localities of fishing, the seasons, and the dimensions of the catch in the 
agreement between Denmark, Danzig, Germany, Poland, and Sweden, Dec. 17, 1929 (115 
LNTS, p. 93). 134 May 24, 1843 (31 SP, p. 165). 

135 See Report of the Commissioners appointed to inquire into the Sea Fisheries of the 
United Kingdom, Vol. I, p. xxiv. Parl. P. 1866 (3596), xvii, 571. 

136 No day was ever fixed by the French and British Governments in accordance with Art. 
39 for the coming into operation of the convention. See 31 & 32 Vict., c. 45, and the Notifi- 
cation regarding the Delay in Carrying out the Fishery Convention with France of Novem- 
ber 11, 1867, Feb. 6, 1869 (65 SP, p. 1218). 

137 F.g., Italy-Serb-Croat-Slovene State, Sept. 14, 1921, Chap. VI (Scientific Committee 
for Physico-biological Research in the Adriatic], Chap. VII [Permanent Fisheries Commis- 
sion], (19 LNTS, p. 13 ff.); Germany-U. S. 8. R., Oct. 12, 1925, Agreement IV, Art. 13 [pro- 
vides for a joint scientific inquiry into the biology of useful fish], (53 LNTS, pp. 7, 133); 
Mexico-United States, Dec. 23, 1925, Sec. III (44 U.S. Stat. at L., p. 2358; this JouRNAL, 
Supp., Vol. 20 (1926), p. 110). In this connection there should be mentioned such quasi- 
public organizations as Le conseil permanent international pour lV’ exploration de la mer, which, 
with governmental coéperation, carries on scientific investigations regarding fisheries, par- 
ticularly those of the North Sea, and the North American Council on Fishery Investigations. 


- 
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of the fishery.* The original treaty contained but one regulation—that for 
a closed season. It provided for a commission which had scientific and ad- 
visory powers. After careful work and investigation, that commission rec- 
ommended certain measures it felt to be necessary for the preservation of the 
fishery.*® Another treaty was, therefore, negotiated. It modified the dates 
of the closed season in accordance with the recommendation of the commis- 
sion. It continued the commission. In addition it provided: 


The high contracting parties agree that for the purposes of protecting 
and conserving the halibut fishery of the Northern Pacific Ocean and 
Bering Sea, the International Fisheries Commission, with the approval 
of the President of the United States of America and of the Governor- 
General of the Dominion of Canada, may, in respect of the nationals and 
inhabitants and fishing vessels and boats of the United States of America 
and of the Dominion of Canada, from time to time, 

(a) divide the convention waters into areas; 

(b) limit the catch of halibut to be taken from each area; 

(e) = the size and character of halibut fishing appliances to be used 

therein; 

(d) make such regulations for the collection of statistics of the catch 
of halibut including the licensing and clearance of vessels, as will 
enable the International Fisheries Commission to determine the 
condition and trend of the halibut fishery by banks and areas, as 
a proper basis for protecting and conserving the fishery; 

(e) close to all halibut fishing such portion or portions of an area or 
areas, as the International Fisheries Commission find to be popu- 
lated by small, immature halibut.'*° 


This seems to furnish a technique for the regulation of the fisheries which con- 
tains possibilities of application on a much wider scale. 


THE PROBLEM OF ENFORCEMENT 


The question of enforcement remains. It involves the twofold problem 
of the police of the fisheries and the trial of offenders. When the area con- 
cerned lies within the jurisdiction of a given state, the enforcement of the 
provisions of the agreement would normally belong to that state. Some- 
times itis specifically so provided.'*! Any other arrangement is exceptional.’ 


188 Canada-United States, March 2, 1923, and May 9, 1930. See note 51. 

189 See note 49. 

40 Art. 3. Acting under these powers, the commission has drawn up new regulations. 
U.S. Daily, Jan. 11, 1933, p. 6. 

141 Belgium-Netherlands, May 20, 1843, Annexed Regulations—Fisheries and Commerce in 
Fish, Art. 20 (37 SP, pp. 1248, 1281, 1284); Denmark-Sweden, July 14, 1899, Protocol (104 
SP, p. 915); Roumania-Russia, Oct. 16/29, 1907, Art. 13 (101 SP, p. 569); the same, Feb. 
9/22, 1901, Art. 12 (30 Martens, NRG, 2 sér., p. 487); Great Britain-United States, April 11, 
1908, Art. 3 (35 U. S. Stat. at L., p. 2000; this Journax, Supp., Vol. 2 (1908), p. 322) ; Italy- 
Serb-Croat-Slovene State, Sept. 14, 1921, Chap. V (19 LNTS, p. 13); Finland-U. S. S. R., 
Oct. 21, 1922, Art. 8 (29 LNTS, pp. 197, 208); Germany-Lithuania, Jan. 29, 1928, Art. 2 
(89 LNTS, p. 309). 

@ France-Spain, March 31, 1859, Art. 15 ff. [This provides for special officers. The ar- 
Tangement was continued in later agreements. See note 26], (50 SP, p. 1006); Denmark- 
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In conventions regarding boundary waters there are sometimes provisions 
for the exchange of offenders for trial within their own state.” Agreements 
which apply to the high seas have generally provided for patrol by vessels of 
all the states signatory to the treaty. The state of an offender is to be noti- 
fied of infractions. When the offense is serious enough, any patrolling vessel 
possesses the right of arrest. The offender is then to be given to the state 
whose citizen he is for trial and punishment. The party making the arrest is 
to codperate by furnishing evidence and witnesses.“ This last has some- 
times given rise to difficulties which, in the case of the North Sea agreement, 
has resulted in special supplementary accords.‘ Some treaties contain pro- 
visions for the settlement of minor disputes on the spot by officials of the 
patrolling cruisers.“ So far this is the only method of enforcement applied 
to fishery agreements. 


Germany, April 10, 1922, Agreement regarding common fishery rights in the Flensburg 
Fjord, Art. 5 [Permission to examine suspected offenders within that part of the territorial 
waters of the other country where the nationals of both countries are entitled to carry on 
fishing], (10 LNTS, pp. 73, 255); Germany-Lithuania, Jan. 29, 1928, Art. 8 [Permits pursuit 
within the jurisdiction of the other state in order to establish the identity of the offenders], 
(89 LNTS, p. 309). Former fishery agreements between Japan and Corea made special 
provisions consistent with the special privileges enjoyed by the former. See the agreements 
of: July 27, 1883 (74 SP, p. 151); Nov. 12, 1889, Art. 11 (81 SP, p. 261); Oct. 31, 1908 (101 
SP, p. 1032). 

143 France-Spain, March 31, 1859, Art. 26 (50 SP, p. 1006. This provision was repeated in 
later agreements. See note 26); Portugal-Spain, Oct. 2, 1885, Art. 8 (77 SP, p. 1181); 
Portugal-Spain, Mar. 27, 1893, Appendix No. 6, Art. 8 (85 SP, pp. 416, 455, 457) ; Denmark- 
Germany, April 10, 1922, Agreement regarding common fishery rights in the Flensburg 
Fjord, Art. 5 (10 LNTS, pp. 73, 255); Germany-Lithuania, Jan. 29, 1928, Art. 9 (89 LNTS, 
pp. 309, 326). 

144 France-Great Britain, May 24, 1843, Arts. 63-65 (31 SP, pp. 165, 179) ; Convention for 
regulating the North Sea Fisheries, May 6, 1882, Arts. 26-30 (73 SP, pp. 39, 45); Portugal- 
Spain, Oct. 2, 1885, Art. 27 (77 SP, pp. 1181, 1187) ; Convention respecting the liquor traffic 
among fishermen in the North Sea, Nov. 16, 1887, Arts. 5-7 (79 SP, p. 894); Great Britain- 
United States, June 15, 1891, Art. 3 [Fur-seal modus vivendil], (1 Malloy, p. 743); the same, 
April 18, 1892, Art. 3 (27 U.S. Stat. at L., p. 952); Portugal-Spain, Mar. 27, 1893, Appendix 
No. 6, Art. 27 (85 SP, pp. 416, 455, 459) ; Russia-United States, May 4/April 22, 1894, Arts. 
2 and 3 (Fur-seal agreement], (28 U.S. Stat. at L., p. 1202); Denmark-Great Britain, June 24, 
1901, Arts. 26-37 (94 SP, p. 29); Great Britain-United States, Feb. 7, 1911, Art. 1 [Fur-seal 
treaty], (37 U. S. Stat. at L., p. 1538; this Journa, Supp., Vol. 6 (1912), p. 162); Great 
Britain-Japan-Russia-United States, July 7, 1911, Art. 1 (37 U. S. Stat. at L., p. 1542; this 
JouRNAL, Supp., Vol. 5 (1911), p. 267); Canada-United States, Mar. 2, 1923, Art. 2, and 
May 9, 1930, Art. 2 (see note 51). See also: Denmark-Sweden, July 14, 1899, Art. 8 (Viola- 
tions outside territorial waters to be punished in the country to which the boat of the guilty 
party belongs), (104 SP, p. 912); Finland-U. 8. 8S. R., Sept. 20, 1922, Art. 6 (Any claims for 
compensation in consequence of infractions of the convention may be brought before the 
courts of the state in which the accused party is resident), (19 LNTS, pp. 143, 151). 

14 Belgium-Great Britain, May 2, 1891 (18 Martens, NRG, 2 sér., p. 179); Great Britain- 
The Netherlands, April 26, 1902 (95 SP, p. 107). 

16 France-Great Britain, May 24, 1843, Art. 66 (31 SP, p. 165); Convention for regulating 
the North Sea Fisheries, May 6, 1882, Art. 33 (73 SP, p. 39); Portugal-Spain, Oct. 2, 1885, 
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If any conclusion is to be drawn from the consideration of the heterogene- 
ous mass of the conventional law of fisheries as it stands, it is that the prob- 
lem cannot be satisfactorily handled on the basis of the old concept of terri- 
torial waters. The fish themselves ignore such limits. If their exploitation 
is to be effectively regulated, then so must man. The difficulties of the 
Codification Conference were to be expected when it attempted to fix limits 
without adequate regard for the purposes for which those limits were 
designed. 


Art. 28 (77 SP, p. 1181); the same, Mar. 27, 1893, Appendix No. 6, Art. 28 (85 SP, pp. 416, 
455, 459); Denmark-Great Britain, June 24, 1901, Art. 33 ($4 SP, p. 29). 


4 
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EDITORIAL COMMENT 


LOOKING TOWARDS THE ARBITRATION OF THE DISPUTE 
OVER THE CHACO BOREAL 

Both states now at war over the Chaco Boreal have frequently professed 
a readiness to accept arbitration as a means of final adjustment of their 
controversy. They have been unable, however, to agree as to the precise 
issue to be arbitrated; they have been far apart in regard to the scope or 
content of the area to which the title should be adjudicated. Nor have they 
found accord as to tests that should be applied in determining the better 
claim, or concerning the disposition of military forces pending an arbitral 
award or in relation to an arrangement for one. Numerous proposals for 
arbitration that have come from abroad have embraced terms that have 
failed to produce agreement. The recent report of the Chaco Commission 
of the League of Nations, submitted to the Council on May 9, 1934, tells the 
story of failure.! 

In the bitterness of armed conflict, agreement between opposing belliger- 
ents on such basic matters is obviously difficult of attainment. That 
difficulty is, moreover, greatly enhanced by the fear of those in governmental 
control lest acceptance of particular terms of adjustment be regarded at home 
as a surrender of solid claims worthy of faithful support. Responsible 
statesmen of either belligerent cannot be expected to make what they regard 
as personally, if not nationally, suicidal blunders in an effort to reach accord. 
They can afford to make substantial concessions as to a scheme of arbitration 
or a temporary disposition of military forces only when an impartial and 
competent outside body, after fullest investigation and hearing, so decrees 
or so advises, or when the sheer power of an adversary yields no alternative. 
Otherwise they may well acknowledge their impotence to pay the price re- 
quired for a judicial settlement. Latin American boundary disputes have 
borne ample witness to the truth of this statement. Arbitral awards have 
at times destroyed obstacles to agreement that diplomats have previously 
found it impossible to hew down, and yet which they were willing enough 
to see removed from the horizon. In the light of such conditions, the in- 
quiry suggests itself whether a practicable and hence not unwelcome means 
of securing a basis of arbitral accord between Bolivia and Paraguay may not 
be available by recourse to a process that does not demand of either republic 
those serious initial concessions that seemingly frustrate attempts to 
conclude an agreement necessary for such an adjustment. 


1 League of Nations, Doc. C. 154. M. 64. 1934. VII; this Journat, Supplement, p. 137. 
See also Minutes of the Seventy-Second (Extraordinary) Session of the Council, May 15 and 
May 20, 1933, “Dispute between Bolivia and Paraguay,” League of Nations, Official 
Journal, 1933, 749-789. 
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The effective obstacle is not removed when an outside state or body or 
group, with lofty purpose and mediatory instincts, proposes a plan or basis 
of arbitration that calls for an agreement embodying important concessions 
by either of the contestants. The merit of sucha plan may, and is likely to 
be, rendered abortive by the character of what is involved in order to produce 
acquiescence. It may be greatly doubted whether mediation, in so far as it 
marks the effort to reconcile differences by demanding special sacrifices by 
the opposing states, offers, under the circumstances, a peace-producing 
remedy. What at the moment seems to be needed is not a strong diplomatic 
or mediatory recommendation to yield national pretensions, but rather a 
judicial and non-mediatory and non-diplomatic opinion indicating that a 
particular stand or term on which willingness to arbitrate is conditioned, is 
unreasonable or inequitable or even without a solid foundation in law. 

It is not unreasonable for either contestant in the Chaco conflict to assert 
that its major contentions as to conditions of arbitration should not be sur- 
rendered save as a result of such a conclusion from an impartial and authori- 
tative source. Such a stand implies no unwillingness to have recourse to 
arbitration, but simply unwillingness to assent to a scheme of adjustment 
where the issues are so framed as to cut off opportunity to defend or main- 
tain a particular contention, or to accept a military situation where during 
the process of adjudication a contestant believes itself placed in a relatively 
disadvantageous position. To state the proposition in simpler fashion— 
the final solution of the controversy over the Chaco Boreal is indissolubly 
associated with the terms of any accepted plan of arbitral settlement. 
Neither contestant may regard it as safe or reasonable to accept under mere 
diplomatic or mediatory pressure such terms as will in its judgment under- 
mine its contentions in a final adjudication or impair its military position in 
the intervening period. This is the crux of the problem. Every outside 
entity professing concern over the amicable adjustment of the controversy 
must take cognizance of it. The neutral Powers as well as the League of 
Nations are not necessarily at the end of their tether because they have here- 
tofore failed to do so. 

The proposals for adjustment heretofore emanating from foreign sources 
have greatly varied in point of character and scope. Without attempting 
to marshal their distinctive features, it suffices to observe that those which 
have provided for the broadest use of an arbitral tribunal have failed to go 
the whole way, as by arranging an adjudication on all of the issues between 
the states at variance, embracing, for example, questions concerning what 
areas should be involved, what tests should be applied, what disposition 
should be made of military forces, and also what should be the rela- 
tion, in point of time, of the cessation of hostilities or an armistice, to the 
arrangement to arbitrate. Again, the proposals for arbitral settlement of 
largest scope have not only demanded the sacrifice of major national preten- 
sions, but also have called for the entrusting to an outside body the exercise 
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of powers which might be deemed by either contestant to be contrary 
to its own fundamental law. No proposals thus far seen have been barren 
of provisions demanding those initial sacrifices which have heretofore proved 
to be, and still remain, an insuperable obstacle to accord.’ Finally, when it 
has been proposed that the advice of an international tribunal be taken, it 
has not been planned to consult such a body on all of the issues involved.‘ 
In general, proposals along the traditional mediatory line have resulted in a 
series of natural failures. 

In order to find a better procedure at the present hour, it is necessary to 
scrutinize the issues now understood to exist between the two republics in 
relation to the matter of an arbitral adjustment. The recent report of the 
Chaco Commission of the League of Nations sheds light on this point. 

It is understood to be contended by Paraguay that the final cessation of 
hostilities should be conditioned upon adequate guarantees of security; that 
state has manifested great reluctance to agree to an armistice to allow of 
negotiations, fearing that a mere suspension of hostilities would operate in 
favor of its adversary.» As to the settlement of the substantive question, 
the Government of that country has been opposed “to any immediate dis- 
cussions of the bases of an arbitration agreement,” holding that not until 
after the cessation of hostilities would it be possible to consider a legal deci- 
sion, or even a direct agreement. The same republic has, moreover, been 
opposed to attempts to divide the Chaco Boreal into zones which would, in 
its judgment, be a division disregardful of its geographical and historical 
unity which it is contended that any legal settlement should respect. 

Bolivia asserts that the question to be settled by arbitration should be 
solved in accordance with the principles of the declarations of the American 


2 There is an obvious distinction between conferring upon an arbitral tribunal power to 
determine whether, in case of disagreement between the parties, the issue between them is 
one which they have agreed to arbitrate, and delegating to such a body power to decide what, 
in the absence of previous agreement, shall be arbitrated. See, in this connection, minority 
report by Mr. Root (for himself and Messrs. Cullom and Burton) from the Senate Committee 
on ForeignRelations, Aug. 18, 1911, in relation to proposed general arbitration treaties, with 
Great Britain and France, Senate Doc. No. 98, 62d Cong., Ist Sess., 9-10. 

’ The writer has not seen the text of the proposal referred to in an Associated Press des- 
patch from Buenos Aires of Aug. 31, 1934, as having been made by Argentina, Brazil and the 
United States. 

‘ This is understood to have been the case with respect to the so-called Mendoza Act of 
Feb. 2, 1933. It is not understood that the question touching the relationship of the cessa- 
tion of hostilities or armistice to an agreement to arbitrate was to be embraced in the matters 
on which, in case of difficulty, the Permanent Court of International Justice, might be asked 
for an advisory opinion. See, in this connection, Report of the Chaco Commission, ibid, 
p. 29 (Supplement to this JourNAL, p. 171). 

5 See, however, Associated Press despatch of Aug. 31, 1934, referring to an acceptance by 
Paraguay of a proposal from Argentina, Brazil and the United States for a cessation of hostil- 
ities while terms of peace should be under discussion. 

* See Report of the Chaco Commission, pp. 35-42 (Supplement to this JouRNAL, pp. 179- 
188). 
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nations of August 3, 1932, and that the award should apply the principle of 
the uti possidetis juris of 1810; that the territory in controversy should be 
awarded to the country possessed of the better titles, validity being denied 
to acts of enforced occupation, that is, should include the so-called ‘‘Hayes 
Zone” and be bounded by longitudinal and latitudinal limits which are 
specified. It also contends that when an agreement has been reached on 
these points, consideration should be given to such cognate questions as the 
details of an armistice, the body to be entrusted with arbitration, and the 
exchange of prisoners. 

Briefly, one party appears to desire the conclusion of a treaty of security 
and peace, the settlement of the substantive question being postponed until 
later. Its adversary, on the other hand, urges the necessity of concluding 
an agreement on the substantive question, the security clauses, which might 
be negotiated simultaneously with such agreement, being regarded as a cor- 
ollary. It will thus be seen that the solution of the territorial controversy 
is bound up in that also of one of an essential military character touching the 
extent to which either belligerent may fairly, even in the course of steps 
looking to amicable adjustment, utilize benefits derived from military 
achievements effected since the outbreak of the war.’ 

It is suggested by the writer that as a means of effecting accord concerning 
an arbitration, the terms on which either republic conditions its readiness to 
accept such form of adjustment should be submitted to a competent interna- 
tional body of jurists for an advisory opinion. This simple proposal may 
appear to call for brief explanation. In the first place, the agreement req- 
uisite for the attaining of such an opinion would probably not demand a 
formal treaty between the contracting parties, if the arrangement imposed 
no legal obligation to accept the advice to be given. As an incident in the 
preliminary procedure involved in the termination of a war, it is probable 
that it could be consummated by executive agreement, and hence perfected 
in short order, as might be the case with an arrangement for an armistice. 
As no legal obligation to accept the results of the opinion would burden 
either side, recourse to the aid of the advisory body would be free from dif- 
ficulties to be anticipated or encountered were the attempt made by treaty 
to clothe a tribunal with power to decide what should be adjudicated. Nev- 
ertheless, the value, and possibly also the influence of the advisory opinion 
would not for that reason be necessarily diminished. If it came from an 
authoritative and impartial and competent source, expressing the views of 
judges rather than of diplomats or statesmen, it would serve to reveal the 
inequitableness of what was inequitable, and the weakness of what lacked 
strength. Its great value would lie in the freedom which it gave to the 


** See Report of the Chaco Commission, p. 40 (Supplement to this JourNaL, p. 186). 

"It should be observed also that the Paraguayan Government has sought to have incor- 
porated in a treaty of peace an arrangement for an investigation, under the auspices of the 
League of Nations, into the responsibility for the origin of the war. 
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advocates of untenable positions to abandon the same without being 
charged with unfaithfulness to the interests of their country. Thus in 
reality to a group of judges, rather than to the representatives of foreign 
offices, could be ascribed the yielding of concessions productive of the bases 
of arbitral accord. By such process neither party would be obliged at the 
outset to modify its stand concerning what should or should not be arbi- 
trated; and no claim in that regard would be denounced by the tribunal as 
untenable until the claimant had exhausted the fullest opportunity to estab- 
lish its position. 

In view of the nature of the issue touching the relationship in point of time 
between an agreement to arbitrate and the cessation of hostilities, it is con- 
ceivable that the agreement calling for an advisory opinion might need to be 
made even prior to an armistice. That would not be an insurmountable 
difficulty. Agreements between belligerents in the course of their conflict 
are not infrequent; and if the republics now at variance could not be per- 
suaded to accept an armistice during the period of seeking an advisory 
opinion, that circumstance would not necessarily render ineffectual the 
procedure here contemplated.°® 

The enquiry before the advisory body would not necessarily involve, and 
should be kept apart from, an adjudication on the merits of the case. It 
would probably not call for the production or examination of evidence of 
title to be relied upon by either party. The function of the tribunal would 
somewhat resemble that of a domestic court when passing upon contentions 
set up in a demurrer; for the hearing or adjudication would be for the pur- 
pose of determining whether, admitting allegations of fact to be true, the 
relevant law supported particular claims touching the scope of what should 
be arbitrated or the character of tests to be applied by the tribunal, or the 
implications to be derived from military achievements. It may be observed 
parenthetically that with both Paraguay and Bolivia alive to the exact 


8 It is not sought to be intimated that an agreement for an advisory opinion should precede 
an armistice, but simply that a cessation of hostilities, however much to be desired at all 
times, would not be a legal prerequisite to the consummation and performance of an ap- 
propriate arrangement for such opinion. 

It will be borne in mind that an armistice refers both to an agreement between belligerents 
and to the condition of affairs prevailing during the life of the compact (U. 8. Army, Rules 
of Land Warfare, 1917, Nos. 256a-275). See Hall, International Law, Higgins’ 7th ed., 
§ 192, p. 585. 

According to an Associated Press despatch of Aug. 31, 1934: ‘Paraguay accepted and 
Bolivia was considering today the proposal made by Argentina, Brazil and the United States 
for cessation of hostilities while terms for peace were discussed at Buenos Aires.” 

° It may here be noted that the draft treaty submitted by the Chaco Commission of the 
League of Nations to the Council of that body for the acceptance of the states at variance 
went to the other extreme, and contemplated no cessation of hostilities until twenty-four 
hours after the entry into force of the arrangement, which was to be ratified according to the 
constitutional law of the two states and to enter into force twelve hours “‘after its ratifica- 
tion by both countries.” 
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nature of their respective claims, adequate presentation and development 
of their contentions as to the appropriate basis of an arbitration could be 
quickly made, and fairly disposed of in a relatively brief space of time. 
Ninety days from the conclusion of an agreement to employ such a procedure 
might suffice for the production of a desired opinion. The matter of time 
might, however, play so important a part as to be decisive of the choice of 
the tribunal to which recourse for an opinion should be had; and it might 
even serve to cause a preference for a body other than the Permanent Court 
of International Justice if an appreciable saving of time could so be ef- 
fected. In such event the competence of the body whose advice was to be 
sought should of course be unassailable with respect not only to loftiness of 
character, but also to familiarity with that portion of the body of the law of 
nations that pertains in a special degree to the acquisition and retention of 
rights of sovereignty, and to the solution of differences when those rights 
are challenged in the course of boundary disputes. 

By way of summary, it is suggested, for the reasons above set forth, that 
the main issues as to the terms of arbitration embracing the several conten- 
tions of the opposing states be referred to an appropriate international 
tribunal for an advisory opinion designed to indicate what conditions should, 
under the circumstances, be regarded as unreasonable barriers, and, con- 
versely, what concessions for the sake of an arbitral adjustment might fairly 
be demanded by either state from its adversary. Recourse to such a pro- 
cedure would involve no double arbitration. It would call for no initial 
sacrifice by either republic of any serious pretension. Finally, it would 
beget a juridical conclusion which, if followed, should remove obstacles that 
have heretofore completely thwarted any amicable settlement. The con- 
testant whose assertions as to the terms of such a settlement fared badly at 
the hands of the advisory body would still have the solid assurance that in 
proceeding with an arbitration it had lost no advantage which it should have 
retained, and that the terms prescribed for the final settlement did not im- 
pair essential rights. Such a conviction would, it is believed, encourage 
both parties to accept the full benefits of the advisory opinion despite the 
absence of a legal obligation to do so. Moreover, that encouragement 
would be strengthened by the realization that failure to concede what the 
advisory tribunal required for the sake of an adjustment might inspire wide 
condemnation. 

It is accordingly suggested that any organization or state or group of 
states not participating in the existing conflict, and which professes a real 
interest in the renewal of peace in South America, should smooth the way 
for the states at variance to seek through an advisory opinion of an appropri- 
ate international tribunal the terms on which recourse to arbitration should 
be had. Such a body might prove to be “the repairer of the breach, the 
restorer of paths to dwell in.”’ 

CHARLES CHENEY HYDE 
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THE CHACO DISPUTE 


At the time of our last editorial! several more or less distinct bodies had been 
attempting to stem the tide of war in the Chaco Boreal. The Council of the 
League of Nations had, under Article 4, been admonishing the belligerents as 
to their obligations but was deferring to the action of American mediators 
then actively engaged in trying to bring about an armistice and arbitration. 
Neither of the parties had brought the dispute before the League under the 
Covenant, although each had protested from time to time to the Council 
concerning certain “acts of aggression” while professing a desire for peace. 
The nineteen American nations had also made representations and issued 
their famous declaration of August 3, 1932. The four neighboring countries, 
Argentina, Brazil, Chile and Peru, had offered their good offices and con- 
ciliatory efforts to the belligerents in conjunction with the Commission of 
Neutrals. The Commission of Neutrals (United States, Uruguay, Colom- 
bia, Cuba and Mexico) was at the time continuing its efforts toward peace. 
In identic notes to the parties (September 22), it said: “That one country 
should continue the struggle when the other desires to put an end to hostili- 
ties will mean that it is using force as an instrument of its national policies 

. which is absolutely contrary to the declaration of the American nations 
of the 3d of August last, a declaration which was accepted by Paraguay and 
Bolivia.’”” The commission appealed to the combatants to accept a non- 
conditional termination of hostilities and the immediate initiation of negotia- 
tions for a settlement by arbitration without reservations. If accepted, the 
commission would send a delegation to the Chaco to report any violation of 
the agreement, declare the violator to be the aggressor, and suggest that the 
American nations sever diplomatic and consular relations with it.? 

On the next day (September 23) the Council of the League of Nations dis- 
cussed the Chaco dispute on the basis that the Covenant was the only treaty 
binding both parties to settle the dispute without recourse to arms. The 
Council decided to ask the American Republics for information and to ap- 
point a Committee of Three to study and follow the matter closely. From 
then on the Council took an increasingly active interest in the dispute. At 
periodic sessions it dis¢ussed the dispute and impressed the representatives of 
Bolivia and Paraguay at the Council table with the Council’s desire for 
peace. The Council emphasized the desirability of an immediate truce and 
the separation of the armies in the field under the supervision of a neutral 
commission on the spot. 

As none of its earlier proposals had been accepted by either party, the 
Washington commission, on December 15, 1932, telegraphed the Council the 
details of its last proposal, namely, an agreement whereby the belligerents 
were to withdraw their forces to stated lines to be verified by a military com- 
mission, reduce their forces to peace-time strength, and police the Chaco 


1 See this JouRNAL, October, 1932, Vol. 26, page 796. 
2 Note of Commission of Neutrals to Argentina, Nov. 4, 1932. 
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separately. The legal rights or positions of the parties were not to be af- 
fected in any way. Fifteen days after ratification, negotiations for arbitra- 
tion were to begin. If they failed within four months to agree on the area to 
be arbitrated, this question was to be submitted to experts named by three 
geographical societies, whose decision on the area should be final; one month 
thereafter, the arbitral tribunal was to determine the boundary within this 
area. In case of failure to agree on the tribunal, the Permanent Court was 
to take jurisdiction. The Commission of Neutrals, the Council, as well as 
the individual governments represented on the Council, all brought pressure 
to bear on the belligerents to accept this proposal. It appears that the 
League’s new broadcasting station was first used for this purpose. The 
proposal was also approved by the other American republics. 

The replies of the belligerents being unacceptable, the commission advised 
the Council, December 21, that it had now asked the A.B.C.P. countries 
what steps they would suggest to prevent bloodshed, adding the hint that the 
commission believed that American nations could preserve peace in this 
hemisphere. The parties also indicated to the Council that they preferred 
to have any action by it postponed. This view was adopted at the Council’s 
meeting of February 3, 1933. The chairman of the Committee of Three, 
Najero of Mexico, said, ‘‘I can not help thinking that if there were sufficient 
good will and if both parties were ready to accept an impartial decision, the 
dispute could be settled without loss of life.”’ 

Meanwhile, the A.B.C.P. countries were in touch with the belligerents and 
busy formulating a new proposal (called the Act of Mendoza) which, with the 
approval of the Washington commission, was finally presented on February 
24. This plan provided: (1) all Chaco questions to be arbitrated, any differ- 
ence in determining the zone or submitting any particular point to be re- 
ferred to the Hague Court for an advisory opinion; (2) hostilities to be de- 
clared at an end; (3) Bolivia to withdraw to Ballivian and Roboré, and 
Paraguay to the Paraguay River; (4) effectives to be reduced. Both coun- 
tries raised objections. Upon urgent appeals Paraguay withdrew hers, but 
Bolivia, resenting such pressure, refused to do so. She desired to lay down 
certain restricting principles as to arbitration, to include the zone of the 
Hayes Award, to bound the disputed area by the Paraguay River, Pileomayo 
River, North Latitude 21° and West Longitude 59° 55’, and to make the 
presidents of the Supreme Courts of all the American nations the arbitrators. 

The dispute now took adifferentturn. Great Britain, seconded by France, 
suggested to the Council a study of preventing the export of arms to Para- 
guay and Bolivia under Article 11 of the Covenant, which resulted in putting 
the dispute on the agenda under that article instead of Article 4, as there- 
tofore. Subsequently, on May 10, 1933, Paraguay formally declared war 
on Bolivia in order to prevent, as she advised the Council, the transit of 
arms and supplies through or by neighboring countries. Her idea was that 
the Pact of Paris, to which she was a party, outlawed “war” but not “force.” 
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Bolivia protested the declaration of war to the Council, urging the penalties 
of Article 16 for violating the Covenant. The Committee of Three, on May 
11, telegraphed Bolivia and Paraguay as to whether they would accept arbi- 
tration of all questions to be arbitrated as well as the substance of those 
questions. Neither belligerent accepted. The Council took time for fur- 
ther consideration. On May 20 the Committee of Three reported to the 
Council the failure of American mediation, and urged the earlier plan of 
sending a League commission to the spot (as suggested by Spain six months 
earlier)—(1) to negotiate a cessation of hostilities; (2) to obtain an agreement 
for submitting the dispute to arbitration; (3) to keep the Council informed, 
and at its request, to investigate any phase of the dispute. Led by the 
Spanish delegate, members intimated that the League’s obligation to solve 
the conflict had been blocked because of other mediators in the field, includ- 
ing non-members of the League. 

After considerable discussion and negotiation with the parties, during 
which they stated their different claims and positions, the Committee of 
Three finally reported to the Council, on July 3, that both parties agreed to 
the dispatch of the Chaco Commission, which would do the best it could on 
the spot to bring about a settlement of the dispute along the lines of the May 
20th report, although the parties widely disagreed as to methods and princi- 
ples. As a compromise, it was also agreed that the committee should begin 
negotiations simultaneously at Geneva for suspension of hostilities and an 
agreement as to arbitration pending the arrival of the Chaco Commission. 
The Council adopted the report of the committee. 

During the following weeks, while the Chaco Commission was being con- 
stituted, the belligerents made charges and counter-charges of military activi- 
ties on the front inconsistent with the “‘moral armistice,’’ which threatened to 
wreck the carrying out of the Council’s plan. Paraguay withdrew its com- 
plete approval of the plan and declined to enter into the proposed negotia- 
tions, and Bolivia insisted that an arbitration agreement should be negoti- 
ated before the cessation of hostilities, otherwise she would reconsider the 
matter of the Chaco Commission. Meanwhile, the Council admonished 
purely defensive tactics in the field. 

On July 26 both belligerents notified the Council that their governments 
had agreed to ask the neighboring countries to act as the mandatory of the 
Council, in place of the proposed commission, to suggest a formula which 
would establish and guarantee a just and lasting peace. In the circum- 
stances, the Council adopted the suggestion and invited (August 3) the 
A.B.C.P. countries to accept the mandate, while holding its action of July 3 
in suspense and retaining full control of the dispute. After sounding out the 
belligerents on various propositions, the A.B.C.P. countries concluded that 
further efforts were useless and declined the invitation on October 1. 

Thereupon the Council dispatched the Chaco Commission, composed of 
Spanish (Chairman), British, French, Italian and Mexican members, which 
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arrived at Montevideo on November 3 and began its duties. Each belliger- 
ent had an assessor attached to the commission as the mouthpiece of its 
government. The labors of the commission continued until about March 
20, when it sailed for Geneva and prepared its report of May 9, 1934.3 The 
report and draft peace treaty* appeared to accentuate the tenseness be- 
tween the belligerents, the differences in their views and the irreconcilable 
attitudes of the parties. A shield of defense shadows the failure to record a 
settlement or at least a suspension of hostilities. It is difficult to find in 
it any advance toward peace. It has been generously praised by mem- 
bers of the Council as a contribution to the controversy, but this may be due 
to other reasons than to any profound consideration which the report dis- 
plays. The comments of Bolivia (May 16) were only mildly critical of the 
report, but those of Paraguay (July 9) were caustically pointed. She re- 
garded the report as ‘‘one more factor of disturbance added to the many fac- 
tors which are embittering the conflict.’’ To quote from her conclusions: 
The prejudiced point of view of the authors of the report is perfectly 
plain. The whole document reveals anxiety to criticise Paraguay and 
to excuse Bolivia. The impartiality of judgment and the accuracy of 


conception which might be expected from a commission of such high 
authority are not observed. 


. . . It believed that the settlement of a question which it prejudged 
from the standpoint of one of the parties would solve all the differences 
that have today brought two devoted peoples face to face on the battle- 
field. It paid no attention to the political aspects of the problem. It 
failed to realize that only a very small part of the dispute could be dealt 
with by arbitration. Above all, it endeavored to turn its back upon a 
bloody reality. It was unwilling to realize the existence of a war and of 
an aggressor, and the consequences that that involved. .. . 


In a word, whatever may be the judgment of the Council of the 
League on the report of the Chaco Commission, Paraguay is obliged to 
reject it, and to reject any future proposal that might be based on the 
conclusions of that report or on the draft treaties suggested by the Com- 
mission, for the practical and legal reasons hereinbefore set forth. The 
Commission’s report has aroused in the people and Government of 
Paraguay a sense of terrible and unmerited injustice. 


The report and other phases of the controversy were considered by the 
Council at seven meetings held in May and Junelast. The British represent- 
ative, supported by other members, suggested again (May 17) proceeding with 
the arms embargo which had been suspended in anticipation of success by the 
Chaco Commission. They were desirous of showing that the League was not 
“an abstract institution uttering ineffectual oracles’’; if the two countries 


* See Supplement to this JourNaL, page 137. 
‘ This draft is similar in many respects to that proposed by the Washington commission, 
Dec. 16, 1932. 
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would not accept the ‘‘equitable and honorable solution” of the Commission 
draft treaty, “they should be constrained by all means to stop the bloodshed.” 

While Paraguay was passive to this proposal, Bolivia (May 18) vigorously 
objected to it on the ground of inequitable application due to differences in 
the geographical situations and transport facilities of the two belligerents.® 
She called attention to Article 22 of the Maritime Neutrality Convention of 
the Havana Conference of 1928, inserted, she said, at Bolivia’s request with 
the approval of the United States, in regard to the transit of war materials to 
a land-locked country.’ Nevertheless, the Council proceeded to adopt (May 
19) a resolution calling on the belligerents to re-examine the solution (draft 
treaty of Feb. 22) proposed by the commission, and directing the Committee 
of Three to consult the powers as to prohibiting the export and transit of war 
material. 

At the May 31st meeting these matters were on the agenda. As to the 
draft treaty, Bolivia reserved on the exclusion of the Hayes zone from arbi- 
tration, while Paraguay maintained her earlier objections. As to the em- 
bargo on war material, Paraguay raised no objection, while Bolivia made an 
impassioned appeal: 

No, gentlemen, you cannot destroy my country, for that is what you 
will be doing if you pronounce an embargo without first making a dis- 
tinction. I warn you against it with all the force at my command. 
That force I draw from the anguish of a mutilated country, which has for 
fifty years been overwhelmed by fate and which exhibits, along with its 
loyalty to the Covenant, the sad origin of its wounds. Are you going to 
make use of those wounds against my country? 

As the Committee of Three had not completed its consultation, action was 
postponed under reservations by Bolivia, but subsequently (June 14), it re- 
ported that none of the 35 governments® heard from objected in principle to the 
embargo; five, including the United States,® had already acted; about sixteen 
had agreed to do so unconditionally, and the rest on condition that certain or 
allof the othersdoso. Uponreceipt of this report, the Bolivian delegate (June 
27) notified the League, “I can not disguise the astonishment this document 
has produced in my country,’ and requested a reconsideration of the proposal. 

At the same meeting (May 31), Bolivia, apparently being pressed by the 
embargo resolution, called for the application of Article 15 of the Covenant 

5 Of Feb. 22, 1933. See Supplement to this JourNAL, page 189. 

* Compare the arguments made in the note of the United States to Austria-Hungary of 
August, 1915, this Journat, Spl. Supp., Vol. 9 (1915), p. 166. 

7 Article 22, paragraph 2, reads as follows: 

“Transit shall be permitted when, in the event of a war between two American nations, 
one of the belligerents is a mediterranean country, having no other means of supplying itself, 
provided the vital interests of the country through which transit is requested do not suffer by 
the granting thereof.” (This Journat, Supp., Vol. 22 {1928}, p. 156.) 

8 Japan declined to take part in the plan. 

® Joint Resolution and Proclamation of May 28, 1934. At that time Bolivia had in the 
United States partly completed contracts for war material totalling about $3,600,000. 
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to the dispute. The Council held (June 1) that Article 15 should be applied, 
that the Chaco Commission had already furnished the investigation required, 
and that the parties should present the statements of their cases as promptly 
as possible. Concurrently, it ruled (June 7), in agreement with the parties, 
that the conciliation procedure under Article 11 should continue. This was 
followed (June 9) by Bolivia’s formal request that the Council lay the dis- 
pute before the Assembly under Article 15. Paraguay (June 11) made 
reservations to this request on the ground that Article 15 did not apply to a 
state of war in progress. Nevertheless the Council (September 7) resolved 
to refer the dispute to the Assembly while continuing its duties under Article 
11..° On going to press, the controversy still rests in the Assembly." 

One of the great difficulties in settling the dispute is that the Chaco has 
now become a political question between the two countries. It is no longer 
a purely legal question as to the title to the Chaco district, but also a question 
of the supremacy in this district of two neighboring countries who claim it as 
essential to their national life. A realization of this point of view explains 
the intensity of the controversy and the refusal of the disputants to yield on 
points which they deem vital. Paraguay insists on the suspension of hos- 
tilities, not a mere armistice, together with evacuation, demobilization and 
disarmament as guarantees of security, before a negotiation of a settlement 
of the substantive question by arbitration or other means. Bolivia, on the 
other hand, demands the negotiation of a settlement first as the best guaran- 
tee of peace and security, the suspension of hostilities and guarantees being 
matters for secondary consideration. There are also wide differences of view 
in respect of details of these main questions. And all the peace machinery 
in the world has so far failed to piece together a formula of reconciliation and 
settlement appropriate to the sensibilities and national interests involved. 

L. H. WoousEy 


THE LOCAL REMEDY RULE 


During the war thirteen ships owned by Finnish shipowners were req- 
uisitioned in English ports to carry cargoes in the Allied cause. Most of 
the ships appear to have been used to carry British cargoes to France. In 
1920, the Finnish Government, on behalf of the owners, made claim upon 
the British Government for compensation for the vessels taken. The British 
Government replied that the ships had been seized not by Great Britain but 
by a Russian committee, for whom British officials were merely agents for the 
physical seizure. They added that if there was a claim it could be made 
under the Indemnity Act of 1920 before the Admiralty Transport Arbitra- 


1'Meanwhile, according to the press, Argentina suggested to the United States and Brazil 
that they attempt mediation. This was apparently undertaken during the summer but 
came to no result. The documents of this mediation are not yet available. 

4 The official reports of meetings of the Council and Assembly in September are not avail- 
able on going to press. 
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tion Board. The Finnish owners thereupon brought suit as requested, but 
were defeated, primarily on the ground that it was not a British liability, but 
a Russian liability, if any, and that Great Britain had given Russia credit in 
current account for the services rendered to Great Britain by the vessels. 

This outcome did not satisfy the Finnish owners. Through their govern- 
ment they finally brought the issue before the Council of the League of Na- 
tions under Article 11 of the Covenant, on the ground that the difference 
threatened the good understanding between the two nations. Great Britain 
took the position that there was no basis for any international claim until 
the Finnish owners had exhausted their remedies in the British courts and 
that, inasmuch as an appeal lay from the decision of the Arbitration Board 
to the Court of Appeal and then to the House of Lords, and inasmuch as the 
owners had not taken this appeal, Finland had no standing to advance the 
claim in the international forum. 

After long debates in the Council of the League and reference to a com- 
mittee of jurists, it was finally agreed between the two governments to sub- 
mit to an arbitrator, Judge Bagge of the Supreme Court of Sweden, the 
question whether the Finnish owners had sufficiently exhausted their local 
remedies in Great Britain. 

This raised the two questions whether there were local remedies in Great 
Britain and, if there were such remedies, whether, if invoked, they would 
have been effective to secure redress. An affirmative answer would doubt- 
less have made the failure to resort to them a bar to the international claim. 

It was agreed that the Court of Appeal had jurisdiction of an appeal from 
the Arbitration Board on questions of law, and the bulk of the arbitrator's 
opinion of 136 pages is confined to an examination of the decision of the 
Arbitration Board and the effort to find the distinction between findings of 
law which would and findings of fact which would not have justified an ap- 
peal. This is followed by an inquiry whether an appeal would have been 
practically effective. 

Certain preliminary questions had to be disposed of. The British Gov- 
ernment appears to have taken the view that an appeal is excused only if it 
would be futile on formal or jurisdictional grounds, but that there is no 
justification for refusing to appeal because it would be futile on the merits. 
The arbitrator, however, took the view that, assuming a prima facie valid 
claim, if an appeal would in all probability be futile on the merits in obtaining 
a reversal of the judgment below, recourse to appeal is excused. This seems 
sound. 

Another important question was the extent to which Finland could bring 
before the arbitrator new arguments that the owners had not brought before 
the Admiralty Transport Arbitration Board under the Indemnity Act, and 
whether they could withdraw before the arbitrator arguments advanced 
before the Council of the League and the Board. The theory evidently was 
that the validity of the dismissal would have to be judged on the arguments 
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originally advanced by Finland and that every argument which involved a 
question of law on which the Board had passed would have to be passed upon 
by the arbitrator to determine whether the ruling was appealable. 

The Board had found, on the strength of an agreement of May, 1916, and 
supplementary correspondence, that there was no intention on the part of 
Great Britain to requisition the vessels, but that, on the contrary, it was the 
British intention that the Russian committee in London, in constant com- 
munication with Petrograd, should take the vessels and then turn them over 
to Great Britain for use in the Allied cause. One of the principal issues be- 
fore the arbitrator turned on the question whether the Board’s finding that 
the Russian Government had seized the vessels was a finding of fact or a 
finding of law, for findings of fact were not appealable and the failure to ap- 
peal from them, therefore, justifiable. 

The arbitrator found, in part supporting the British position, that there 
were, among others, at least five rulings on questions of law which the Board 
had made and which were appealable: (1) the construction of the agreement 
of May, 1916; (2) the validity of certain supplementary agreements between 
Great Britain and Russia; (3) the effect of the authority of the Russian com- 
mittee to requisition ships in England; (4) the legality under Russian and 
Finnish law of making seizures in England; (5) the legal possibility of Rus- 
sia’s exercising jurisdiction over ships in British ports. 

On the other hand, he came to the conclusion that none of these appealable 
points of law could have served to change the decision on the fundamental 
fact found by the Board that the seizure and taking were Russian acts. The 
Finnish owners leaned heavily on the argument that under the agreement 
between Great Britain and Russia their ships should have been used only in 
the White Sea munition traffic, whereas, in fact, most of the ships were used 
in quite different traffic and by the British Government for British purposes. 
This question may ultimately become a vital point in the case. The arbi- 
trator also found that the owners had no effective remedy under the War 
Compensation Act for interference with private property, or by petition of 
right, on the theory of a contract, express or implied. He therefore con- 
cluded, on the question submitted, that the Finnish owners had “exhausted 
the means of recourse placed at their disposal by British law.’’ 

The decision is of importance in the law of international claims, because it 
is one of the most exhaustive discussions, in the light of an actual case, of 
the scope and effect of the local remedy rule. That rule was never meant to 
constitute a mechanical formula designed to impose hardships or a futile 
proceeding on a claimant who had sustained a provable injury in violation 
of a treaty or of a definite rule of international law. It is a highly practical 
tule having for its purpose the effort to make certain that a claimant had 
done what he reasonably might be expected to do to secure local redress for 
his grievance and thus make unnecessary an international claim. The rule 
is designed to avoid premature international claims, for premature diplo- 
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matic intervention is an affront to the independence of the local sovereign, 
who in first instance must have the opportunity to examine in his own courts 
disputed questions of law and fact which most claims exhibit. Only when 
this local examination discloses abuses characterizable as a denial of justice, 
does an international claim under such circumstances usually arise. This is 
generally a delicate proceeding charged with difficulties, which doubtless ac- 
counts for the fact that in certain recent claims treaties, such as those with 
Mexico and Panama, the exhaustion of local remedies as a condition of an 
international claim, has been dispensed with. 

But this very principle points the necessity for distinctions. Where there 
is no doubt or dispute about the facts, or where the injury—in this case 
a requisition of foreign vessels for public use—is commanded by the highest 
authorities of the government, there is but little to investigate by the local 
courts and but little scope for the rule that respect for the local sovereignty 
requires that the international claim be deferred until the facts can be sifted 
and until it can then be determined whether there is any basis for a claim. 
Most claims do not arise in this clear fashion. They generally have their 
origin in some isolated disturbance, event or incident compounded of dis- 
puted facts and law, which on that very account cannot normally give rise to 
an international claim until the local courts have had a chance to investigate 
the case and by denial of justice have laid the foundation for a formal claim. 
But where a local sovereign intentionally proceeds to requisition or confiscate 
private property, the scope of the local remedy rule is limited to the reason- 
able opportunity which may be afforded the local sovereign to make good the 
injury and thus make unnecessary an international claim. Not nearly so 
much consideration or restraint on the part of the foreign claimant’s sov- 
ereign is here necessary. It is even doubtful how long he needs to wait to 
enable the local sovereign to make compensation to the injured national. 

Where there is a reasonable chance that the local courts may set aside as 
illegal an administrative or even a legislative act giving rise to the claim, it is 
hardly doubtful that the effort should be made. But where there is no such 
reasonable chance, it would be an empty form and a futility to require the 
effort. For example, where a prize seizure under Orders in Council has been 
made, and the claim rests not on administrative departure from the law but 
on the illegality of the law or Order in Council itself, it would in most cases 
be perfectly hopeless to expect a municipal court to set aside the law or Order 
in Council as illegal. Even prior uniformity of decision may serve to make 
further judicial recourse hopeless and therefore unnecessary. 

Judge Bagge has made a useful contribution in clarifying the distinction 
between the opportunity to appeal as a matter of form and the opportunity 
to appeal with hope of effective redress in reversing the decision below, ad- 
ministrative or judicial. Only the latter possibility can be considered under 
the head of “local remedy,” for a remedy implies redress, and redress implies 
practical results. Unless an appeal can be deemed reasonably to offer an 


- wa 


EDITORIAL COMMENT 733 


opportunity of securing a reversal of the decision below, it is not an effective 
remedy which needs to be resorted to. Judge Bagge was drawn by counsel 
into the metaphysical labyrinth of the distinction between questions of fact 
and of law in English jurisprudence, but worked his way out by concluding 
that the appealable legal grounds were ineffective to secure a reversal of the 
Board’s finding of “fact” that the requisition and taking were Russian acts. 

The disposition of the preliminary question on the exhaustion of local 
remedies will now presumably prepare the way for the determination of the 
substantive question whether Great Britain is liable for the seizure or use of 
the vessels; and here the claimants will presumably have to show before an 
international tribunal that the seizure or taking was not Russian but Brit- 
ish, or if the taking was Russian, that the use was British and that hence 
Great Britain is under a duty to make compensation. 

Epwin M. BorcHarpD 


THE RUSSIAN SOVIET UNION AND THE LAW OF NATIONS 


The diplomatic representative of Russia at a certain European capital 
when asked his views concerning international law replied enigmatically 
that ‘it would be better if the world were under one system.’”’ The views on 
this subject of the Russian Ambassador to the United States, Mr. Alexander 
A. Troyanovsky, as adumbrated in his address before the American Society 
of International Law at its annual banquet in Washington on April 28, 1934, 
are of special interest. He, too, was enigmatic, though the following ex- 
cerpts from his address may serve to indicate the drift of his argument. 

International law is a collection of the rules directing the relations 
among nations. ‘These rules are effective only in so far as the nations 
themselves accept them, of their own will. The source of the regulating 
lies in the nations, and not in a superforce acting from above the nations. 


I think that only very precise international treaties duly signed can 
give us an acceptable basis for international relations, and consequently 
for international law. Vague ideas and general rules can constitute a 
very good stimulus for the further development of treaties and inter- 
national law, but the world situation badly needs exact formulas and 
determined obligations. 


Public opinion, the press, statesmen, diplomats, must not spare their 
efforts to create codperation of the Powers for support of existing inter- 
national law in the form of signed treaties and obligations, along with 
necessary changes of obsolete agreements.! 


It is obviously true that international law is not imposed on nations by 
legislation: “its rules are effective only in so far as the nations themselves 
accept them, of their own will.’ But if it be implied thereby that any 


1 Proceedings, Am. Soc. Int. Law, 1934, pp. 195-197. 
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nation may frustrate the operation of international law, as universally ap- 
plied and accepted, by its own interpretation of rights and obligations, such a 
conclusion is unsound and dangerous. The statement of the court in West 
Rand Central Gold Mining Company, Limited v. The King * (Law Reports, 
1905) on this very point is much closer to the truth. 

It is quite true that whatever has received the common consent of 
civilized nations must have received the assent of our country, and that 
to which we have assented along with other nations in general may 
properly be called international law, and as such will be acknowledged 
and applied by our municipal tribunals when legitimate occasion arises 
for those tribunals to decide questions to which doctrines of inter- 
national law may be relevant. But any doctrine so invoked must be 
one really accepted as binding between nations, and the international 
law sought to be applied must, like anything else, be proved by satis- 
factory evidence, which must show either that the particular proposition 
put forward has been recognized and acted upon by our country, or that 
it is of such a nature, and has been so widely and generally accepted, 
that it can hardly be supposed that any civilized state would repudiate 
it. The mere opinions of jurists, however eminent or learned, that it 
ought to be so recognized, are not in themselves sufficient. They must 
have received the express sanction of international agreement, or 
gradually have grown to be a part of international law by their frequent 
practical recognition in dealings between various nations.” 


In contrast with, and in opposition to this statement of international 
practice, the cornerstone of the argument of the Russian Ambassador would 
appear to consist in the assertion that ‘‘only very precise international 
treaties duly signed can give us an acceptable basis for international rela- 
tions, and consequently for international law.’”’ The proposition that 
“conventional” law, namely, by treaty agreements, is the most authoritative 
source of international law has had an increasing number of advocates, 
notably since the creation of the League of Nations, which is apparently held 
by many to be a kind of international legislature. As a matter of fact, it 
should be immediately affirmed and readily recognized that the great bulk of 
international law, universally accepted and long respected in practice, has 
never been embodied in treaties, though this practice has often been reflected 
by various conventional agreements. It is true that such multilateral 
agreements as the Barcelona Convention on Communications and Transit, 
the Minorities Treaties of Paris, and Resolutions of the Council and the 
Assembly of the League of Nations, have been held by many publicists to 
constitute rules of international law. Furthermore, the advocates of the 
codification of international law would seem to contemplate legislation by 
treaty agreements. It is certainly a moot point whether treaty agreements 
affecting international rights and obligations are not essentially limited in 
application and scope; that is to say, they apply only as between the signa- 
tories, and often represent compromises dictated by political considerations 


2 Law Reports (1905), 2 K. B. 391; this Journat, Vol. 1 (1907), p. 217. 
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which are in turn subject to constant revision. Such an agreement is 
exemplified by the Declaration of London of 1909 defining the rights and 
duties of neutral nations. It would seem quite inaccurate to call such agree- 
ments international law in the strict juristic and scientific sense. 

Treaty agreements, like statutory legislation, would seem to be most un- 
substantial and unreliable sources for a genuine system of jurisprudence. 
True law— us, droit, recht, as contrasted with lex, loi, and gesetz—is a body of 
consistent principles and rules which have grown up gradually and logically 
out of the practical necessities of society, independently of ephemeral legis- 
lation and arbitrary opinions, judicial or otherwise. There is what Gareis 
and others have termed necessitas guris. This is what Duguit affirmed in a 
rather extreme form when he stated that “law is not a creation of the state, 
that it exists without the state, that the motive of law is altogether inde- 
pendent of the state, and that the rule of law imposes itself on the state as it 
does upon individuals.” * This is what James C. Carter had in mind when 
he said: 


Law begins as the product of the automatic action of society, and 
becomes in time a cause of the continued growth and perfection of 
society. Society cannot exist without it, or exist without producing it. 
Ubi societas ibi lex. Law, therefore, is self-created and self-existent.* 

Lord Coke summed up the whole matter most cogently in the assertion 
that “the wisdom of the law was wiser than any man’s wisdom.”’ Just as 
there undoubtedly is a common law independent of all statutes, so there is 
an international common law quite independent of shifting treaty agree- 
ments and pronouncements by congresses and by the League of Nations. 
There is more hope for the evolution of a rational law of nations through the 
decisions of the Permanent Court of International Justice than through the 
injunctions of treaties or through quasi-legislative enactments by the League 
of Nations. 

The contention, therefore, of the Russian Ambassador that only very 
precise treaties duly signed can give us an acceptable basis for international 
law would seem unsupported by either opinion or practice. Its significance, 
however, as an indication of a fundamental issue for the Russian Soviet 
Union is worthy of special consideration. It can hardly be taken as a mere 
personal point of view. Why should Russia wish to restrict international 
law solely to treaties? The answer would seem fairly obvious and is to be 
deduced from the Bolshevist philosophy of society and government. A new 
state has been created which breaks absolutely with the past, even to the 
extent of virtually denying the principle of state continuity, by the repudia- 
tion of the obligations of the Government of the Czar. It is a state based on 
the principle of class warfare throughout the world as well as within Russia. 
The rest of the world is under the control of capitalism. The law of nations 


3 Traité de droit constitutionnel, 2d ed., Vol. I, p. 33. 
4 Law, Its Origin, Growth and Function, p. 129. 
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has been created by a capitalistic society. It prescribes respect for rights of 
private property and the protection of liberty of person and conscience,— 
rights virtually denied by the Russian Soviet Union. Bolshevist theory 
looks forward to an international classless society where frontiers are elimi- 
nated and where a new universal system of jurisprudence prevails. 

It is, therefore, no wonder that the contention is advanced that inter- 
national law can have no real value for Russia which is not based on specific 
treaties to be negotiated afresh by this new state. No embarrassing points 
must be raised concerning the responsibility of Russia under the accepted 
international common law for the treatment of aliens, concerning its re- 
sponsibilities for the obligations of the state, and for the execution of foreign 
judgments in Russia which are generally executed in all other countries. 
The acceptance of certain portions of the law of nations, such as the rights of 
diplomats and of sovereign states, must therefore be interpreted as a tem- 
porary opportunistic policy dictated by practical necessities until the rest of 
the world may have accepted Bolshevist principles and is under a new system 
of international law. In this sense we would seem warranted in interpreting 
the closing words of the Ambassador’s remarkably interesting address: 

International law as a law of force and justice can be saved and 
supported only with a certain minimum of international unity, which 
does not close the door to progress and adapts itself to changing condi- 
tions. If this is not realized, the breakdown of international law, in 


whole or in part, is inevitable. 
MARSHALL BROWN 


THE TREATY-MAKING POWER OF THE UNITED STATES IN CONNECTION WITH 
THE MANUFACTURE OF ARMS AND AMMUNITION 

In a recent number of this JouRNAL,' attention was called to statements 
made by representatives of the United States at international conferences 
with respect to constitutional limitations on the treaty-making power of the 
Federal Government in the United States, and brief reference was made to 
a declaration concerning a proposed international convention for the super- 
vision of the private manufacture of arms. The history of this declaration 
may not be generally appreciated, and as it points the way to an escape from 
a stultifying attitude which has been taken at various times, it would seem 
to deserve some additional emphasis. 

Trade in arms and manufacture of arms, though cognate subjects, have in 
recent times been dealt with separately. The United States was a signatory 
of the Convention for the Control of the Trade in Arms and Ammunition, 
signed at St. Germain, September 10, 1919, but it refused to ratify the con- 
vention. On September 12, 1923, in a letter to the Secretary-General of the 
League of Nations, the Secretary of State explained this refusal by saying 
that the Government of the United States was “not in a position to under- 

1 Pitman B. Potter, “Inhibitions Upon the Treaty-Making Power of the United States,” 
this JouRNAL, Vol. 28 (1934), p. 456. 
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take to obtain the enactment”’ of legislation which might impose penalties on 
private producers of arms.? This carried an intimation of lack of constitu- 
tional] power, though it would seem to be incontrovertible that in connection 
with the international trade dealt with in the St. Germain Convention, the 
Federal Government has a plenary legislative power. The United States 
is now in the process of ratifying * the Convention for the Supervision of the 
International Trade in Arms and Ammunition and Implements of War, 
opened to signature at Geneva on June 17, 1925, the provisions of which call 
for the exercise of the same powers as those of the St. Germain Convention. 

It is the position of the United States with reference to a possible treaty on 
the private manufacture of arms which is of chief interest, however. Efforts 
to negotiate such a treaty have been under way since 1921, and since 1927 
the Government of the United States has been participating in them. On 
April 20, 1927, representatives of the United States submitted observations 4 
to a Special Commission of the League of Nations concerning a proposal to 
forbid private manufacture of arms without license, declaring that such a 
proposal would not be ‘‘acceptable to the United States for the reason that 
the Government of the United States is powerless to prescribe or enforce a 
prohibition upon private manufacture which takes place under the jurisdic- 
tion of the States which form the Union of the Government of the United 
States. Federal authority in this respect extends only to the District of 
Columbia and the Federal territories and possessions. While the Govern- 
ment of the United States can exercise supervision or control of inter-State 
commerce, it has no authority over intra-State production.” 

This position was consistently maintained by American representatives 
during the continued negotiations, over a period of five years. On August 
27, 1928, Mr. Hugh Wilson stated to the Special Commission that the United 
States was unable ‘“‘to adopt an undertaking whereby we should license pri- 
vate manufacture. This power is not within the competence of the Govern- 
ment, but is reserved for control by the States.’® In connection with a 
1928 draft convention, ‘‘the Delegation of the United States recalled its 
declaration of principle made previously to the effect that its Government is 
powerless to prescribe or enforce a prohibition or a system of licenses upon 
private manufacture which takes place under the jurisdiction of the States 
which form the Union of the Government of the United States.”’* This 
declaration was repeated in 1929,’? when the draft convention reached an 
advanced stage. 

* League of Nations Document, C. 758. M. 258. 1924. IX, p. 13. 

* The Senate gave its advice and consent on June 15, 1934; but pending the acceptance by 
other signatories of the United States’ reservation as to Persia, the conditional ratification 
had not been deposited at Paris (September 1, 1934). 

‘ League of Nations Document, C. 219. M. 142. 1927. IX, p. 13. 

°Id., C.F.A./2nd Session/P.V. 1, p. 12. 

‘Id., A. 43. 1928. IX, p. 5; C.F.A./3rd Session/P.V. 2, Dec. 7, 1928. 

"Id., A. 30. 1929. IX, p. 7. 
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Nor was the position of the American Delegation changed when in 1932 
the negotiations were resumed in the Disarmament Conference. On Octo- 
ber 6, 1932, Mr. Hugh Wilson stated to the Conference Committee for the 
Regulation of Trade in and Manufacture of Arms: ® 

As regarded the American Government’s position as applied to the 
manufacture of arms, its representatives had repeatedly explained that 
the Federal Government was not in a position to restrain or supervise 
production within the area of any one of the forty-eight States. That 
difficulty was not one that could be removed by legislation; it was a 
constitutional difficulty and was just as insurmountable an obstacle 
at that moment as it had been five years ago when it was brought to the 
attention of the League. The constitutional powers of the Federal 
Government in that connection were limited to matters of export, 
import and inter-State commerce. The United States could coéperate 
with the League in publicity on state and private manufacture. They 
could presumably accept limitation on export and import of munitions 
which would achieve the same results as the supervision of manufacture, 
but the latter, unfortunately, they could not undertake to do. 


On October 8, 1932, it was again stated that the United States could not ac- 
cept regulation of “private domestic manufacture,” in “accordance with its 
Constitution.’’® 

This self-imposed paralysis was of course wholly unnecessary. It is beside 
the point for present purposes to inquire into the desirability of participation 
by the United States in international control of the private manufacture of 
arms; but it is essential that within very wide limits the Government of the 
United States should have power to do by treaty what is thought to be for 
the interests of the United States, and no construction of the Constitution 
which would deprive it of such power is to be tolerated. When the matter 
was brought to the attention of the Department of State in 1932, this view 
was adopted by the Secretary of State, and the position taken at Geneva was 
reversed. Thereafter, the reservation previously made by the American 
Delegation was abandoned. On November 18, 1932, Mr. Hugh Wilson 
announced to the Bureau of the Disarmament Conference that though the 
United States had previously made reservations to certain articles of the 
draft convention “for constitutional reasons, those reservations had now 
been withdrawn,” and that the United States was prepared “favorably to 
consider” the control of private manufacture, provided that state manu- 
facture was also controlled and supervised, and on condition that substantial 
measures of reduction were inserted in the Geneva Convention.!® This 
statement has since been elaborated. 

On May 19, 1934, President Roosevelt stated in a message to the Senate 
that “the private and uncontrolled manufacture of arms and munitions and 
the traffic therein has become a serious source of international discord and 


8 League of Nations Document, Conf. D./C.C.F./P.V. 2, p. 12. 
9 Id., P.V. 3, p. 20 (as corrected). 
10 Minutes of the Bureau, 30th Meeting, Nov. 18, 1932, I, p. 100. 
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strife,’ and that ‘“‘the enlightened opinion of the world has long realized that 
this is a field in which international action is necessary.” On May 29, 
1934, Mr. Norman Davis stated to the General Committee of the Disarma- 
ment Conference that the United States was willing to ‘“‘work out, by inter- 
national agreement, an effective system for the regulation of the manu- 
facture of and traffic in arms and munitions of war.’’” This was followed on 
June 15, 1934, by the submission by the American Delegation of a memo- 
randum containing suggestions for the assertion of “national responsibility 
for the manufacture of and traffic in arms,’’ and for the establishment of a 
system of “general licenses for manufacture.”"* This memorandum has led 
to substantial progress in the effort to deal with the problems of manufacture 
by international action. 

Here, then, is a situation where an erroneous view of the constitutional 
powers of the Government of the United States with respect to the making of 
treaties has been clearly and unmistakably abandoned and corrected. It is 
unfortunate that for a period of five years the assertion of that view ob- 
structed American participation in international coéperation. It is fortu- 
nate, however, especially when the United States has accepted an invitation 
to become a member of the International Labor Organization, that our posi- 
tion has been set right on this problem. The whole history suggests that 
there is but one course for the Department of State to pursue: it should pro- 
ceed to make the treaties which the United States desires and needs, leaving 
to other agencies the assertion of the constitutional limitations, if any, which 
may be found to exist. 

MANLEY O. Hupson 


THE PRINCIPALITY OF MONACO V. THE STATE OF MISSISSIPPI 


By its decision in the case of the Principality of Monaco v. The State of 
Mississippi, rendered May 21, 1934,! the Supreme Court has clearly and un- 
mistakably denied its jurisdiction to a foreign State to sue a State of the 
Union under Section II of Article 3 of the Constitution. The Principality 
of Monaco sought to recover upon repudiated bonds of Mississippi, relying 
upon a set of facts not unlike those in South Dakota v. North Carolina (192 
U.S. 286), in which the court rendered a judgment against North Carolina. 
This exercise of the original jurisdiction of the Supreme Court by which one 
of the States of the Union may sue another involves “‘a distinct and essential 
principle of the constitutional plan which provided means for the judicial 
settlement of controversies between States of the Union, a principle which 
necessarily operates regardless of the consent of the defendant State.”’ 


4 Department of State Press Releases, No. 242, p. 293. 
” League of Nations Document, Conf. D./C.G./P.V. 82. 
8 Id., Conf. D./C.G. 171. 


‘Printed in the last number of this Journat, p. 576. See editorial comment in that 
number, p. 527, 
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A suit brought by a foreign State, however, says Mr. Chief Justice Hughes 
in his opinion (to which, be it noted, there was no dissent), against a State 
of the Union without the consent of the latter was no part of the “‘constitu- 
tional plan.”’ It follows, therefore, (a) that such a suit cannot be instituted 
without the consent of the State involved and (b) that, as such consent would 
amount to ‘‘an agreement or compact”’ with a foreign Power, the consent of 
Congress would be necessary under Article I, Section 10, of the Constitution. 
As such consent would be of the utmost improbability, the right of a foreign 
State to sue a State of the Union in the Supreme Court of the United States is 
now fully and effectually denied. 

It seems strange that so long a time should have elapsed before the exact 
question was presented for determination by the Supreme Court. Ever 
since Cherokee Nation z. Georgia ?, it has been assumed by most commenta- 
tors that the jurisdiction was exercisable. Willoughby * stands almost alone 
in doubt. The major premise in Cherokee Nation v. Georgia was that the 
Constitution provided for such jurisdiction. It was upon this theory that 
the bill of Cherokee Nation was drawn. Marshall addressed himself 
squarely to the question as to whether Cherokee Nation was a foreign and 
independent State and found it to be ‘‘a domestic, dependent nation,” and, 
being such, it could not maintain an action against the State of Georgia. 
The dissenting opinion of Thompson, in which Story concurred, found the 
Cherokee Nation to be a foreign State within the sense and meaning of the 
Constitution, and constituting “a competent party to maintain a suit against 
the State of Georgia.”” In other words, the Supreme Court decided as a 
judicial question that the Cherokee Nation was not a foreign State, but the 
justices were in agreement upon the major premise, to wit, that the Supreme 
Court had original jurisdiction over controversies between a State and for- 
eign States. The question of jurisdiction is, of course, wholly judicial, and 
in Cherokee Nation v. Georgia was admitted. The elements underlying the 
decision of the court and the dissenting opinion were essentially political. 
Much of the muddy thinking which has resulted proceeds from the dubious 
start of the court in that famous case. 

The clear and cogent exposition of the Chief Justice in the present case 
comes in as a draught of fresh pure air. Deciding squarely upon the question 
of jurisdiction, the confusion of judicial and political questions is eliminated. 
No doubt lurks in the mind of the court, and the decision is complete notice 
to the world upon a hitherto vexing question. 

It is significant that the opinion turns back to determine the nature of the 
“constitutional plan” as regards the right of a foreign State to sue a State of 
the Union. Hamilton in The Federalist had declared that the States under 
the Constitution would not “‘be divested of the privilege of paying their own 
debts in their own way, free from every constraint but that which flows from 
the obligations of good faith.’”’ Madison and even Marshall took the same 

2 1831, 5 Peters, 1. 3 Constitutional Law, 2 ed., p. 1379. 
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position in the Virginia Convention. The court in Chisholm v. Georgia ‘ 
denied these earlier expressions, and the phraseology of Amendment XI 
seemed to clinch the matter, for while by that amendment the judicial power 
of the United States was not to be construed “‘to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States by citi- 
zens of another State, or by citizens or subjects of any foreign State,” the 
amendment was significantly silent as to suits by a foreign State. The result 
was the unchallenged assumption in Cherokee Nation v. Georgia. Story, 
in the first edition of his Commentaries on the Constitution, which appeared in 
1833, immediately accepted the attitude of the Supreme Court in the then 
recent decision of Cherokee Nation v. Georgia, a statement which was un- 
changed in later editions and accepted by Cooley. Kent, in the first edition 
of his Commentaries, the first volume of which was published in 1826, does 
not discuss the matter, but merely rehearses the provisions as to the original 
jurisdiction of the Supreme Court. Editions subsequent to the date of 
Cherokee Nation v. Georgia fully affirm the jurisdiction under the authority 
of that case, which is cited: ‘“The Supreme Court has original jurisdiction in 
the case of suits of a foreign State against members of the Union”’ (I, 297). 

The decision in the Monaco case has important bearings upon questions of 
international law. The Draft Convention on the Competence of Courts in 
Regard to Foreign States, prepared by the Research in International Law, 
does not consider the question of the right of a State to sue a subdivision of 
another State in the courts of the latter. It is believed, however, that it is 
correct to say that a State is under no duty to another State to open its courts 
to suits against its political subdivisions. In other words, international law 
does not appear to confer a right upon a State to sue a political subdivision 
of another State in the courts of the latter. Whether or not such a right 
exists is purely a matter of the constitutional law of the State and is, there- 
fore, wholly permissive. The fact that the State’s organization is federal 
would seem to make no modification as to its duties in international law. 
The question is one primarily affecting only States federal inform. To ex- 
tend the right of a foreign State to sue a State of the Union in the courts of 
the United States is wholly lacking in reciprocity. It could not be applied 
to a unitary State because of the nature of its organization. There would 
seem to be in that complicated quasi-federal State, commonly called the 
British Commonwealth of Nations, no Imperial court in which a foreign 
State could sue one of the British Dominions. It is true that by the Consti- 
tution of Brazil of 1891, Section III, Article 59, it is provided that the 
“Federal Supreme Court shall have power: (1) to hear and to determine 
originally and exclusively . . . (d) suits and claims between foreign countries 
and the Union or the States.” It does not appear, however, that any foreign 
country has ever sought to take advantage of this provision and sue one of 
the States of the United States of Brazil. 

41793, 2 Dallas, 419. 
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The immediate result of the decision in Monaco v. Mississippi would seem 
to be that, if a foreign State should have a claim against a State of the Union, 
which would amount to a controversy justiciable by the Supreme Court of 
the United States if the claim ran in favor of one of the States of the Union, 
it must proceed by way of diplomatic reclamation. But here an important 
question arises as to the liability in international law of a federal state for the 
acts or failures to act of one of its constituent parts. By closing the door to 
the determination of this matter by the Supreme Court of the United States, 
another door is opened, namely, the question of the international responsi- 
bility of a federal State for the acts or failures to act of the various States of 
the Union. The route of diplomatic reclamation has its terminus in an 
international court. That the United States would consent to have an 
international court pass upon the delinquencies of States of the Union, for 
which the United States might be responsible, is hardly likely. 

J. S. REEVEs 


THE FACTOR EXTRADITION CASE 


In the recent case of Factor v. Laubenheimer, United States Marshall,! 
Factor was held in Chicago, Illinois, on complaint of the British Consul for 
extradition to England on the charge of having received in London large 
sums of money in pursuance of a fraudulent scheme? ‘“‘knowing the same 
to have been fraudulently obtained,’ under Article I of the British-American 
Extradition Treaty of 1889, requiring the surrender of fugitives for ‘“. .. 
receiving any money, valuable security, or other property, knowing the same 
to have been ernbezzled, stolen, or fraudulently obtained.’”’ The United 
States District Court on habeas corpus had ordered Factor released on the 
ground that the act charged was not a crime under the laws of Illinois, and 
hence there was no treaty obligation to surrender; the Circuit Court of 
Appeals reversed* on the ground that the offense charged was a crime in 
Illinois as declared in Kelly v. Griffin.’ 

The Supreme Court of the United States, on certiorari, by a vote of six to 
three, affirmed the decision of the Circuit Court of Appeals on what might 
be considered several alternative grounds, either (a) that it is not necessary 
that a crime charged coming within the terms of the treaty, be also an offense 
against the laws of Illinois; (b) that as the offense was recognized as criminal 


1290 U. S. 276, 54 Sup. Ct. 191 (1933); this JourNaL, Vol. 28 (1934), p. 149. 

2 The scheme, to sell worthless stock through a tipster sheet, is set out in U. S. ez rel. 
Klein v. Mulligan, 1 Fed. Supp. 635 (1931), Knox, D. J., and U. S. ex rel. Geen v. Fetters, 
ibid., 637 (1931), Dickinson, D. J., in which other members of the group to which Factor 
belonged were held for extradition. 

361 F. (2) 626 (7th Circuit). 

4241 U. S. 6, 36 Sup. Ct. 487 (1915). Two of the three judges of the Circuit Court 
thought that there were statutes in Illinois, independently of Kelly v. Griffin, sufficient to 
convict Factor. Judge Dickinson came to the same conclusion in the Federal Court it 
Pennsylvania, supra, note 2. 
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in twenty-two of our States® it is “generally recognized as criminal at the 
place of asylum”’; and (c) that a liberal construction of the treaty obligation 
of surrender for extradition requires Factor’s surrender, even though it 
might be that Great Britain would not have delivered up the accused person 
had it been the country of asylum under similar circumstances. 

The majority, by Mr. Justice Stone, supports the argument under (a) by 
calling attention to the fact that with respect to three of the eleven categories 
of offenses listed in Article I of the Treaty of 1889, namely, fraud, slavery or 
slave-trading, and participation in crime, it is expressly provided that ex- 
tradition is conditional upon their criminality by ‘‘the laws of both coun- 
tries,’’ whereas such a provision is omitted from the eight other categories of 
offenses, of which the offense of receiving money “knowing the same to have 
been . . . fraudulently obtained” is one; that hence for that offense no such 
double criminality is to be deemed essential, and that this was the interpreta- 
tion given to the Treaty of 1842 by Secretary Calhoun; that the proviso to 
Article X of that treaty, carried over to the Treaty of 1889, reading: 


Provided, that this (surrender) shall only be done upon such evidence 
of criminality as, according to the laws of the place where the fugitive 
or person so charged shall be found, would justify his apprehension 


and commitment for trial if the crime or offense had there been com- } 


mitted, 


relates only to procedure, to the quantum of evidence required for commit- 
ment for extradition, which must be governed by the procedural standards 
of the place of asylum. 

Justice Butler, for himself, Brandeis and Roberts, JJ., filed an able and 
vigorous dissenting opinion, based on the grounds that double criminality in 
extradition was a requirement of international law, that many decisions and 
writers had so affirmed, that England had in its practice so insisted and had 
done so in the present case, arguing that the offense charged against Factor 
was a crime in Illinois, which the majority agree that it is not;® that the 
mutuality and reciprocity provisions of the extradition treaties between the 
United States and Great Britain required that the United States Supreme 
Court give the treaty the same construction that Great Britain does or did, 
that the qualification of double criminality attached to some of the offenses 
of the Treaty of 1889 was due to their indefiniteness, whereas the unqualified 
categories were so grave and well-known as to make such specification un- 
necessary ; that the lack of uniformity in the criminal laws of the American 
States and of the subdivisions of the British Empire was known to the treaty 


* Mr. Hudson, in a competent article on the case, ‘The Factor Case and Double Crimi- 
nality in Extradition,” this Joornat, Vol. 28 (1934), p. 274 at 303, n. 120, remarks that the 
number is inaccurate, a Harvard investigator having established that only sixteen States 
make the act a crime. There is doubt as to five of these, he reports. 

* In the Circuit Court of Appeals, the British Consul appears to have argued that crimi- 
nality in Illinois is not essential. See also U. S. ex rel. Geen v. Fetters, supra, note 2, 


t 

0 

D 


744 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


makers and was anticipated; and that the proviso to Article X of the Treaty 
of 1842, though relating to the evidence of the commission of crime to be 
produced by the demanding country, implies ‘‘that neither party agreed to 
extradite for acts not criminal under its laws.’’ Mr. Hudson, in the article 
referred to,’ appears to sustain in general the arguments elaborated by the 
minority. 

As in the case of many legal problems, there were here two competing 
principles of law either of which the court might have chosen to apply. The 
balance in favor of surrender for extradition turned upon the majority’s 
views of treaty construction and policy, which dictated liberality in order to 
promote the administration of justice, the avowed object of all extradition 
treaties. The attempt of the minority to give a literal or strict construction 
to the obligations of the treaty would have defeated the administration of 
justice and been contrary to the spirit of the treaty, and for those reasons, 
among others, the conclusion of the majority seems sounder and preferable. 
Qui haeret in litera haeret in cortice.8 To hold that the acts charged, clearly 
within the terms of the treaty, must, in order to be extraditable, constitute 
a crime in the particular State of Illinois, when in fact such acts seem to be 
criminal in a considerable part of the United States, would have been con- 
trary to the spirit of the treaty, however debatable might be the letter. 
While it is not believed to be true that the requirement of double criminality 
is a rule of international law,® as evidenced by the fact that surrender is in 
many countries frequently voluntary without insistence on reciprocity and 
without treaty, in execution of a mere moral obligation to aid justice, it is 
nevertheless a fact that in Anglo-American treaty practice double criminality 
had frequently been demanded. Whether apart from express treaty pro- 
vision this was essential is a debatable question. Many of the cases which 
call attention to the fact that the acts in issue constituted a crime under the 
laws of both countries do not necessarily imply that such double criminality 
is a condition precedent of extradition. 

It might have been better had the majority of the court not departed by 
technical logic from the usual requirement of double criminality, but had 
simply maintained, in the light of the spirit of the treaty, that the consider- 

7 Supra, note 5. 

8 Meaning, ‘‘He who considers merely the letter of an instrument goes but skin-deep into 
its meaning.”’” Broom’s Legal Maxims, 8th ed. (London, 1900), p. 533, citing Coke’s 
Littleton, 283b. Cf. St. Paul’s proverb, “the letter killeth but the spirit giveth life,’’ Cor- 
inthians II, ch. 3, verse 6, both cited by John Bassett Moore in International Law and Some 
Current Illusions, New York, 1924, pp. 20, 21, doubtless with Stoehr v. Wallace, 255 U. S. 
239, 41 Sup. Ct. 293 (1921), in mind, where a literal construction of the treaty word “‘resid- 
ing” produced an unsound conclusion of law, in effect privileging the confiscation of the 
property of non-resident alien owners. 

® This statement is ventured notwithstanding the remark of Fuller, C. J., in Wright ». 
Henkel, 190 U. S. 40, 58, 23 Sup. Ct. 781 (1903), that it is a “general principle of interna- 
tional law.” Chief Justice Fuller was not always happy in his generalizations on interna- 
tional law. 
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able recognition in American State statutes of the crime of receiving money 
knowing the same to have been unlawfully obtained, was evidence of Amer- 
ican recognition of its criminality, and was therefore a sufficient compliance 
with the general rule that the crime be punishable by the laws of both 
eountries; and that it was not necessary to show that it was specifically 
punishable in each State in which the fugitive might seek shelter. Such a 
strict interpretation of the word ‘‘country” as to make it read ‘‘State”’ of the 
United States, is calculated to defeat the purpose of the treaty, and if, as 
was argued, Great Britain takes such a narrow view of its obligations, that 
view should be modified. It is in the interest of justice and good adminis- 
tration that the United States take the broader view. Any other position 
would make it extremely difficult to know when a treaty with the United 
States was effective, for there are many States in the country and it is not 
expedient or politic that the treaty should be differently interpreted in ac- 
cordance with the particular State in which refuge is sought. It could 
hardly have been the intention of the framers of extradition treaties to com- 
mit themselves to so uncertain an obligation, which would vary or be nulli- 
fied according to local technicalities. Indeed, a specific amendment making 
local State law the criterion of criminality and of the duty to surrender was 
once proposed by the United States to Great Britain in 1872 and 1873, but 
appears not to have been adopted, a fact which justifies the inference that 
such a loose view of the obligation had been in the minds of the parties but 
was not espoused.!° 

Extradition is primarily an evidence of the desire and purpose to codperate 
in the enforcement of the criminal law, and states have a mutual interest in 
seeing that no major criminal escapes trial by his natural judges. But as it 
is asking much to request a nation to abandon its asylum and jurisdiction 
over the person, the surrendering country properly demands a reasonable 
amount of evidence that the crime has been committed and that the accused 
is reasonably chargeable with its commission. Treaties and statutes gener- 
ally so provide. The proceeding for commitment is not a trial nor does 
commitment establish guilt. The attempt to interpret extradition treaties 
as narrowly and strictly as penal statutes, as Travers Twiss seemed to be- 
lieve desirable, is calculated to defeat, not promote justice. The majority 
in the Factor case is therefore eminently sound in concluding that extradi- 
tion treaties, even more than other treaties, should be liberally construed to 
effect their purpose, the suppression of crime. As the court says, the 
surrender of Factor to Great Britain for a crime expressly recognized in 
many parts of the United States (and hardly condoned even in Illinois, it is 
presumed), “involves no impairment of any legitimate public or private 


interest.” Even when the general requirement of double criminality is 


demanded in the practice of states, it “does not mean that there must be an 


See the references to the Appendix to Petitioner’s Brief on Reargument in Hudson, 
supra, note 5, p. 299. 
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exact identity of the offense named in the two systems of law”’;'! nor is it es- 
sential, it is believed, that ‘all the elements of the cfime under i law of the 


requesting : state shall be exacted by the state of asylum, or that all the tech- 


hicalities of the offense according to the law of the state of asylum be required 
by the law of the requesting state as a condition of extradition. To the 


question, therefore, whether on a demand by Canada for extradition from 


“Alabama, where the age of consent is twelve years, for the treaty crime of 


rape, committed in Canada, where the age of consent is fourteen years, 
‘“‘may not the Alabama age of consent be applied to prevent the surrender,” ” 
the writer ventures an answer in the negative. Rape is punishable in both 
countries generally, and if such crime were committed, local variations in 
the elements of the offense should not be a basis for refusing extradition." 
It is a foreign crime which has been committed and for which extradition is 
sought. 

The conclusion of the Supreme Court seems to the writer a just and sound 
interpretation of the treaty obligation to surrender Factor. It is under- 
stood that Factor has now been released without bond because he was not 
surrendered to Great Britain within the sixty days contemplated in the 
statute, a delay caused by the need for Factor as a witness in the Tuohy kid- 
napping prosecution. The British consul will therefore have to commence 
all over again to demand the arrest and extradition of Factor; but the law of 
the case has now been laid down by the Supreme Court, and there seems no 
reason why the Secretary of State should overrule that conclusion. 

Epwin M. Borcuarp 


11 Hudson, loc. cit., 285; cf. Collins v. Loisel, 259 U. S. 309, 42 Sup. Ct. 469, 470 (1922), and 
other cases cited in 61 Fed. (2) 626, 632. 

12 Hudson, loc. cit., 296. 

13 Cf, Benson v. McMahon, 127 U. S. 457, 466, 8 Sup. Ct. 1240, 1244 (1888) : BS so WO 
do not see that in this application to set the prisoner at large, after he has been once com- 
mitted by an examining court having competent authority, and after having been held to 
answer in Mexico for the offense charged, this court is bound to examine with very critical 
accuracy into the question as to whether or not the act committed by the prisoner is tech- 
nically a forgery under the common law. Especially is this so when the wickedness of the 
act, the fraudulent intent with which it was committed, and the final success by which the 
fraud was perpetrated, are undoubted.” 

See also Kelly v. Griffin, 241 U.S. 6, 14:‘.. . . . The treaty is not to be made a dead letter 
because some possible false statements might fall within the Canadian law that perhaps 
would not be perjury by the law of IIlinois.’’ Cf. other quotations in 61 Fed. (2) 626, 631, 632. 
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(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary papers; 
Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times); Europe, 
L’Europe Nouvelle; Ez. Agr. Ser., U. S. Executive Agreement Series; Geneva, A Monthly 
Review of International Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., 
International Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L. N. O. J., League of Nations Official Journal; L. N. 7. S., League of Nations Treaty 
Series; P. A. U., Pan American Union Bulletin; Press releases, U. 8S. State Department; 
R. A. I., Revue aéronautique international; 7. J. B., Treaty Information Bulletin, U. S. 
State Department. 


February, 1934 
7 Estonia—Latvia. Signed treaty for conclusion of analliance. Summary: 7. /. B., 
May, 1934, p. 12. 


March, 1934 
12/24 DENMARK—UNITED States. Air navigation arrangement effected by exchange of 
notes. Ez. Agr. Ser., No. 58. Press releases, July 28, 1934, p. 67. 


12/24 DENMARK—UNITED States. Arrangement for reciprocal recognition of certificates 
of air worthiness effected by exchange of notes. Ez. Agr. Ser., No.60. T.J.B., 
May, 1934, p. 18. 


14/24 DenmaRK—UNITED States. Arrangement on pilot licenses to operate civil air- 
craft effected by exchange of notes. Ez. Agr. Ser., No. 59. 


April, 1934 
4 Latvia—Rvss1a. Signed agreement extending until December, 1944, the duration 
of non-aggression pact of Feb. 5, 1932. 7.J. B., May, 1934, p. 10. 


10-15 RapioELEcTRicITy Conaress. International committee on radioelectricity held 
congress at Warsaw. Text of resolutions: Revue int. de la radioélectricité, April—- 
June, 1934, pp. 133 and 189. Droit d’auteur, May, 1934, p. 54. 


13 BELGIuM—GRrEaT Britain. Signed special agreement for arbitration of case of 
Oscar Chinn, a British subject, before the Permanent Court of International 
Justice. 7.7. B., May, 1934, p.1. G. B. Treaty Series, No. 17 (1934). 


23 and May 2-4 Canapa—Unirtep Srates. Arrangement made by exchange of notes 
for continuing agreement on radio communications, signed Oct. and Dec. 1928 
and Jan. 1929. Ez. Agr. Ser., No. 62. 7.J. B., May, 1934, p. 27. 


May, 1934 
1 to June2 InpustriaL Property ConrereNnce. Heldin London. Revision of Hague 
Convention for Protection of Industrial Property signed on behalf of the United 
States and 38 other countries, members of International Union for Protection of 
Industrial Property. Text of modification of Hague convention: Press releases, 
July 7, 1934, p. 22. Summary: 7. J. B., June, 1934, p. 15. 
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14-19 Leaaur or Nations Councit. Held 79th session for study of refugees, mandates, 


minorities, Chaco and Leticia disputes, ete. L. N.O.J., June-July, 1934. 


14 to July 31 Cuaco Dispute. The report of the Chaco Commission signed May 9, 1934, 


15 


16 


16 


17 


19 


22 


23 


24 


24 


discussed in League of Nations Council, May 14-19. Bolivia and Paraguay pre- 
sented memoranda on the report, which were considered by the Council in extraor- 
dinary session, May 30 to June 7. On May 31, Bolivia appealed to the Council 
under Art. 15 of the Covenant to bring the dispute before the Assembly. On 
June 11, Paraguay made certain reservations concerning application of Art. 15. 
In a resolution of May 19, the Council instructed Committee of Three to take up 
question of embargo on arms and war material to Bolivia and Paraguay, and to 
consult other governments about it. Japan reported no export of arms to either 
country, and all other governments consulted agreed in principle to proposal. By 
the end of July, 25 governments had agreed to enforce embargo without conditions. 
L. N. M.S., May-July, 1934. N.O.J., July, 1934. 


Saar VALLEY PLEBisciTE. Committee of Three, appointed by the Council of the 
League of Nations to study certain questions relating to the plebiscite, issued its 
preliminary report on May 15 and its final report on June 2. Texts of reports and 
correspondence with Germany and France; regulations for the plebiscite; decree 
setting up a plebiscite tribunal and district tribunals in Saar Territory. L. N. 
O. J., June, 1934. Preparatory measures in view of the plebiscite; appointment 
of Plebiscite Commission; petitions to the League, ete. L. N.O.J., Aug., 1934, 
p.978. Cur. Hist., July, 1934, p. 485. 


ASSYRIAN SETTLEMENT. Committee of League of Nations Council on settlement 
of Assyrians in a foreign country made report on investigation in Brazil. B.J.N., 
May 24, 1934, p.24. L.N.M.S., May, 1934, p. 121. 


Pan-EvROPEAN Economic CONFERENCE. Opened in Vienna, attended by 200 dele- 
gates from 21 countries. B. J. N., May 24, 1934, p. 11. 


PERMANENT Court OF INTERNATIONAL JusTIcE. Senate Committee on Foreign 
Relations held hearings on proposed adhesion of United States to the court. 
Further consideration postponed until January, 1935. N.Y. Times, May 31, 1934, 
p. 8. 


LirHuANIA—UNITED States. Signed supplementary extradition treaty in Wash- 
ington. Press releases, May 19, 1934, p. 288. 7. J. B., May, 1934, p.15. Rati- 
fication approved by Senate. Cong. Rec., June 15, 1934, p. 11904. 


FRANCE—ITALYy. Signed new trade agreement in Paris providing increases in quotas 
for industrial and agricultural products. B.J. N., May 24, 1934, p. 14. 


HunGary—Romania. Signed commercial agreement in Budapest. B. J. N., June 
7, 1934, p. 18. 


Peru—UnITeEp States. Arrangement regarding radio communications between 
amateur stations on behalf of third parties, effected by exchange of notes signed 
Feb. 16 and May 28, 1934. Ez. Agr. Ser., No. 66. 


BuLGARIA—YUGOSLAVIA. Initialed commercial treaty in Belgrade, providing most- 
favored-nation treatment. B.J.N., June 7, 1934, p. 34. 


CirizENsHIP AND NATURALIZATION. Act of Congress amending laws relative to 
citizenship of children born abroad of American parents, of naturalized American 
citizens, and concerning naturalization of aliens married to American citizens, 
approved by the President. Pub. No. 250—73d Cong. 


|| 
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24 to June 19 Leticia DispuTE BETWEEN CoLOMBIA AND Perv. On May 24, the pleni- 
potentiaries of Colombia and Peru, signed at Rio de Janeiro a protocol of peace, 
friendship and coéperation, and an additional act. The agreement came into 
force immediately, but exchange of ratifications will not take place until Dec. 31, 
1934. Text: 7. J. B., June, 1934, p. 23. Revista de derecho int. (Habana), June 
30, 1934, p.280. P.A.U., Aug., 1934, p.546. On June 19, the League of Nations 
Commission transferred Leticia to Colombian civil authorities. N. Y. Times, 
June 20, 1934, p. 6. 


25 to June 27: Great Britarin—UNiTep States. Exchanged notes respecting war debt 
to America. Texts: Times (London), June 6, 1934, p. 16. Cmd. 4609 and 4627. 


28 to July 18 DisaARMAMENT CONFERENCE. Bureau met on May 28 and General Com- 
mission on May 29 after a recess of nearly a year. L.N.M.S., June, 1934, p. 132. 
On July 13, President Henderson announced that Bureau would convene in Sep- 
tember. On July 2, the committee for the regulation of the trade in and private 
and state manufacture of arms and implements of war approved a draft text which 
takes the form of a series of articles, on the question of inspection and supervision. 
Text: L. N. M.S., July, 1934, p. 167. 


28 to June 19 EmpBarco on ARMS TO THE Cuaco. On May 28, President Roosevelt signed 
proclamation No. 2087, to prohibit sale of arms and munitions of war to Bolivia and 
Paraguay, authorized by Public Res. No. 28 of 73d Congress. Text: Press releases, 
June 2, 1934, p. 327. This JourNAL, Supp., July, 1934, p. 1384. N. Y. Times, 
May 29, 1934, p. 1. Notes were exchanged between Bolivia and the United 
States on June 1 and 13. Text: Press releases, June 16, 1934, p. 407. On June 
19, Bolivia asked Secretary Hull to examine unfulfilled contracts of Bolivia with 
American companies prior to President’s proclamation of May 28. This was done 
and result made public. Paraguay informed the Department that all shipments 
under contracts had been terminated before May 28. Press releases, July 28 
and Sept. 11, 1934, pp. 71 and 197. 


29 GERMAN Dests. Conference of representatives of creditors holding German medium- 
and long-term foreign debts closed in Berlin. Conclusions: Press releases, June 
30, 1934, p. 436. 


30toJune7 NationsCounciu. Held 80th (extraordinary) session. Adopted 
measures for preparation of plebiscite in the Saar, and fixed Jan. 13, 1935, as day 
of voting; considered appeal of Bolivia under Art. 15 of Covenant; abandoned 
scheme of settling Assyrians of Iraq in Brazil, ete. L. N. M. S., June, 1934. 
L.N.O. J., June-July, 1934. 


June, 1934 
1 CuiLE—NETHERLANDS. Signed treaty of commerce in Santiago. B. J. N., June 
7, 1934, p. 13. 


1 Great Brirain—Siam. Exchanged notes at Bangkok regarding boundary between 
Burma and Siam. G. B. Treaty Series, No. 19 (1934). 


1-10 JapAN—Rvssta. Exchanged notes regarding Di-Chen steamer incident. Soviet 
Union R., July, 1934, p. 161. 


2 PALESTINE—TRANSJORDAN. Agreement signed in Jerusalem by High Commissioner 
of Palestine and representative of the Emir of Transjordan. Text: Cmd. 4661. 


4-23 INTERNATIONAL LABOR CoNFERENCE. At 18th session in Geneva, official announce- 
ment was received that the United States of America was prepared to join the 
organization at an early date. A resolution inviting the United States to become 
& member was adopted. The amendment to Art. 393 of the Treaty of Versailles, 
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which had remained in abeyance for twelve years, came into force, enabling the 
conference to elect an enlarged governing body, allowing of closer collaboration 
with governments, employers and workers of oversea countries. J. L.O. M.S., 
June, 1934. 7. J. B., June, 1934, p. 19. 


Lirauanta—Rvssia. Exchanged ratifications of protocol signed April 4 prolonging 
for ten years the pact of non-aggression. B. J. N., June 7, 1934, p. 29. 


ARABIA—YEMEN. Treaty of arbitration between Saudi Arabia and the Yemen 
signed. Text: Lurope, July 14, 1934, p. 719. C.S. Monitor, Aug. 14, 1934, p. 1. 


IraQ—UnirTep States. Signed extradition treaty at Baghdad. Press releases, 
June 9, 1934, p. 365. 7. J. B., June, 1934, p. 7. 


Buie@aria—UNnITeEp States. Signed supplementary extradition treaty in Wash- 
ington. Press releases, June 9, 1934, p. 365. 7. J. B., June, 1934, p. 9. 


LitrLe ENtente—Rvssia. Document providing recognition initialed by Titulesco 
of Rumania, chairman of Little Entente, and Maxim Litvinofi, Foreign Minister 
of Russia. N.Y. Times, June 9, 1934, p. 1. 


PoLtanp—Rumania—Rvssia. Reached understanding mutually guaranteeing 
existing frontiers of the three states. N.Y. Times, June 9, 1934, p. 1. 


Cusa—UNnITeEp States. Treaty of relations between the United States and Cuba, 
signed May 29, 1934, abrogating the treaty of May 22, 1903, containing the 
Platt amendment, was put into force by exchange of ratifications and proclama- 
tion of President Roosevelt. Text of proclamation: Press releases, June 9, 1934, 
p. 361. Text of treaty: U. S. Treaty Series, No. 866; this JouRNAL, Supp., July, 
1934, p. 97. 


CzEcHOsSLOVAKIA—Rvssia. Exchanged notes establishing diplomatic relations. 
Soviet Union R., July, 1934, p. 163. 


Rumanita—Rvssia. Exchanged notes establishing diplomatic relations. Times 
(London), June 11, 1934, p.12. Soviet Union R., July, 1934, p. 163. 


TarirF Act or 1930. An act to amend the Tariff Act of 1930 was approved confer- 
ring authority upon the President to enter into foreign trade agreements. Text: 
Public No. 316—73d Congress. Statement of Secretary Hull upon the signing of 
the Tariff Act. Press releases, June 16, 1934, p. 391. 


Samoan Istanps. House Joint Res. No. 340 to harmonize treaties and statutes of 
the United States in respect of the Samoan Islands, approved by President. 
Text: T. J. B., June, 1934, p. 13. 


15-20 GerMANY—GREAT Britain. Exchanged notes on private debts of Germany. Text: 


Europe, Aug. 18, 1934, p. 835. 


15-27 GerMANY—UNITED States. Memorandum on results of German conference on 


16 


16 


external debts held in Berlin in May, handed to Secretary Hullon June 15. Reply 
of State Department delivered on June 27. Texts: Press releases, June 30, 1934, 
pp. 436-448. N. Y. Times, June 29, 1934, p. 14. C. S. Monitor, May 31, 1934, 
p. 11. 


INTERGOVERNMENTAL Depts. Correspondence exchanged between the United 
States and Great Britain and other debtor governments made public. Texts: 
Press releases, June 16, 1934, p.395. Cong. Rec., June 14, 1934, appendix, p. 11885. 


Potanp—Rvssia. Exchanged ratifications of protocol signed May 5, 1934, pro- 
longing non-aggression pact of July 25, 1932. 7.J. B., July, 1934, p. 6. 


|| 
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18 Britain. Exchanged ratificationsof convention on legal pro- 
ceedings, signed Nov. 4, 1932, as supplement to convention of June 21, 1922. 
G. B. Treaty Series, No. 18 (1934). 


18 TurKEY—Unitep Srates. Exchanged ratifications of extradition treaty signed 
at Lausanne Aug. 6, 1923. 7. J. B., July, 1934, p. 8. 


19 to Aug. 20 INTERNATIONAL LABOR ORGANIZATION. Public Resolution No. 43, 73d Con- 
gress, 2d session, authorizing the President to accept membership in the Interna- 
tional Labor Organization on behalf of the United States, was approved on June 
19, and on Aug. 20 President Roosevelt notified the International Labor Organi- 
zation of the acceptance of the United States of its invitation to become a member, 
embodied in its resolution adopted June 22, 1934. Text of Public Res. No. 43: 
T. I. B., June, 1934, p. 18. Text of resolution of International Labor Organiza- 
tion: Press releases, Aug. 25, 1934, p. 109. Text of both: this JouRNAL, supra, 
pp. 669, 670. 


26 Estonra—Rvssta. Exchanged ratifications of protocol prolonging for 10 years 
treaty of non-aggression of May 4, 1932. 7. J. B., July, 1934, p. 6. 


27 FrRANCE—GREAT Britain. Signed new favored-nation trade agreement in London. 
Terms: N. Y. Times, June 29-30, 1934, pp. 12 and 6. 


28 Avustria—UNiTEp Srates. Supplementary extradition treaty signed at Vienna on 
May 12 was ratified by the President. 7. J. B., June, 1934, p. 9. Text: Cong. 
Rec., June 13, 1934, p. 11671. 


28 GREAT BriTaAIN—YEMEN. Treaty signed in Sana on Feb. 11, 1934, to remain in 
force for 40 years, published as Cmd. 4630. B. J. N., July 5, 1934, p. 25. 


28 NETHERLANDS—PortuGaL. Signed treaty of commerce and navigation in Lisbon, 
providing for most-favored-nation treatment. B. J. N., July 5, 1934. 


29  #Emsarco on Arms TO CusBa. President Roosevelt issued proclamation No. 2089, 
declaring unlawful the exportation of arms or munitions of war from the United 
States to Cuba, under authority conferred by joint resolution of Jan. 31, 1922, 
proclaimed March 4, 1922. T. J. B., June, 1934. Press releases, June 30, 1934, 
p. 456. 


July, 1934 
1 GrerMaNny—VatTIcaN. Agreement announced for application of concordat signed 
July 20, 1933. Times (London), July 2, 1934, p. 15. 


4 GERMANY—GREAT Britain. Transfer agreement signed and letters exchanged. 
Cmd. 4640. 


6 Great Brirain—LitHuania. Signed commercial agreement in London. Times 
(London), July 10, 1934, p. 15. Text: Cmd. 4680. 


9 Batic Pact. Conference at Kovno, between representatives of Estonia, Latvia, 
and Lithuania, reached understanding in principle on a Baltic pact. B. J. N., 
July 19, 1924, p. 27. 


10 Cxamizat Zone. The Secretary of the Mexican Foreign Office issued declaration 
relative to regulations between Mexico and United States regarding waters of the 
Colorado and Bravo Rivers in connection with Chamizal Zone. Text: Bul. 
oficial de la Sec. de Rel. Ext. (Mexico), July, 1934. 


11 Estonta—Great Brirain. Signed commercial agreement in London. Times 
(London), July 12, 1934, p. 13. Cmd. 4653. 
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11 FINLAND—UNITED States. Exchanged ratifications of treaty of friendship and 
commerce signed Feb. 13, 1934. Text: Cong. Itec., June 15, 1934, p. 11905. Press 
releases, July 14, 1934, p. 40. 7. J. B., July, 1934, p. 15. 


11-28 INTELLECTUAL Co6PERATION. Various committees of the League held meetings for 
discussion of League of Nations teaching, revision of school textbooks, students’ 
organizations, international coéperation in social and political science, broadcasting, 
cinema, intellectual rights, etc. L. N.M.S., July, 1934, p. 168-176. 


12 GREAT BrITAIN—JAPAN. Indo-Japanese commercial agreement signed in London. 
B. I. N., July 19, 1934. Cmd. 4660. 


13 Be.tarom—LvuxemBurG. Signed commercial agreement in Paris. B. J. N., July 


19, 1934. 

17 Great Britain—Latvia. Signed commercial agreement in London. Times (Lon- 
don), July 20, 1934, p. 13. Text: Cmd. 4659. 

20 Great Britarn—Itaty. Exchanged notes defining line of frontier between Libya 


and the Sudan. Times (London), July 21, 1934, p. 11. Cmd. 4694. 


22 Hune@ary—Yva@osiavia. Signed agreement for settlement of frontier disputes. 
Times (London), July 23, 1934, p. 11. 


23 Brazic—Untirep States. Agreement for a military mission was signed May 10, 
1934, and a supplementary agreement was effected by exchange of notes, signed 
July 21 and 23, 1934. Texts: Ex. Agr. Ser., No. 64-65. 


23 Buie@arta—Rvssia. Established normal diplomatic relations by exchange of tele- 
grams. Text: Econ. Rev. of Soviet Union, Sept. 1934, p. 183. 


23 Russta—Tuorkey. Signed protocol for resumption of diplomatic relations. Times 
(London), Aug. 6, 1934, p. 9. 


25 Doutruss, ENGELBERT. Minister of Foreign Affairs and Chancellor of Austria as- 
sassinated. Press releases, July 28, 1934, p. 69. Cur. Hist., Sept. 1934, p. 729. 


26 Canapa—UNnItTep Srates. Exchanged ratifications of load line convention signed 
Dec. 9, 1933. T.J. B., July, 1934, p. 24. 


28 FRANCE—GERMANY. Signed series of commercial and financial agreements in 
Berlin. Europe, Aug. 11 and Sept. 1, 1934, pp. 798 and 887. 


30 Buuie@aria—ItTaty. Signed commercial treaty in Rome. B. J. N., Aug. 2, 1934, 


p. 31. 

31 SwepEN—UNnITeEp States. Exchanged ratifications of supplementary extradition 
treaty signed May 17, 1934. 7.J. B., July, 1934, p.7. Text: U.S. Treaty Series, 
No. 870. 

August, 1934 

2 Great Brirain—Litauania. Exchanged ratifications of agreement relating to 

trade and commerce, signed at London, July 6, 1934. G. B. Treaty Series, No. 
20 (1934). 


2 HINDENBURG, PavuL von. President of German Republic died in Berlin. N. Y. 
Times, Aug. 3, 1934, p. 1. Cur. Hist., Sept. 1934, p. 741. Text of “political 
testament,” dated May 11, 1934: N. Y. Times, Aug. 16, 1934, p.8. Contemp. rev., 
Sept., 1934, p. 285. 


2 NATIONALITY RULING UNDER Nationauity Act oF May 24, 1934. Attorney 
General Cummings ruled that any child born abroad after May 24, 1934, of an 
American father or mother is an American citizen at birth; but such child must 
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live in United States for 5 years immediately preceding its 18th birthday and 
take oath of allegiance within 6 months of attaining its majority. N.Y. Times, 
Aug. 3, 1934, p. 14. 


2 Su@ar ConFrERENCE. Brussels meeting of the International Sugar Conference 
failed to reach agreement and adjourned until September. B. J. N., Aug. 16, 
1934, p. 13. 


6 Danzig—Po.anpb. Signed agreement relative to Polish customs control in Danzig 
and to the regulations affecting goods passing from Danzig to Poland. Summary: 
Times (London), Aug. 11, 1934, p.9. B.J. N., Aug. 16, 1934. 


8 CuiteE—Paraauay. Good offices offered by United States in dispute causing with- 
drawal of envoy from Paraguay. WN. Y. Times, Aug. 9, 1934, p. 13. 


10 Fintanp—UnlItTep States. Exchanged ratifications of supplementary extradition 
treaty signed in Washington May 17, 1934. Press releases, Aug. 11, 1934, p. 94. 
Text: U. S. Treaty Series, No. 871. 


10 GeRMANY—GREAT Britain. Agreement covering future payments to British ex- 
porters, signed in Berlin, applies only to debts falling due on or after Aug. 20. 
Times (London), Aug. 11, 1934, p.9. Text: Cmd. 4673. 


15 Haiti Occupation. Withdrawal of marine and naval forces of the United States 
completed, under agreement of Aug. 7, 1933. Text of Secretary Hull’s statement: 
Press releases, Aug. 18, 1934, p. 103. U.S. News, Aug. 20, 1934, p. 6. C.S. 
Monitor, Aug. 15, 1934, p. 1. 


INTERNATIONAL CONVENTIONS 


A®RIAL NaAvigaTION. Paris, Oct. 13,1919. Protocol of Amendments. June 15 and Dec. 
11, 1929. 
Adhesion: Iraq. T. J. B., July, 1934, p. 13. 


AGGRESSION DEFINITION. London, July 4, 1933. 
Ratifications deposited: 
Czechoslovakia, Rumania, U.S.S.R.,and Yugoslavia. Feb. 17,1934. 7.J.B., June, 
1934, p. 6. 
Turkey. March 23, 1934. 7. J. B., May, 1934, p. 10. 


AGRICULTURAL WoRKERS AssocIATION. Geneva, Nov. 12, 1921. 
Ratifications: China and Nicaragua. L.N.O.J., May, 1934. 


Arr TraFric. Warsaw, Oct. 12, 1929. 
Text: Cong. Rec., May 17, 1934, p. 9238. 
Adhesion: Liechtenstein. 7’. J. B., July, 1934, p. 13. 
Ratifications: 
Sweden. 7. J. B., July, 1934, p. 13. 
United States (with reservations). June 27, 1934. 7. J. B., June, 1934, p. 12. 


ARGENTINE ANTI-WarR Pact. Rio de Janeiro, Oct. 10, 1933. 
Text: Press releases, April 28, 1934, p. 234. 
Ratification: United States. June 27, 1934. T7.J. B., June, 1934, p. 7. 


Arms TraFric. Geneva, June 17, 1925. 
Accession: Iraq. May 12, 1934. T.J. B., May, 1934. 
Ratification: United States (with reservations). 7. J. B., June, 1934, p. 3. 


AsyLuM. Montevideo, Dec. 26, 1933. 
Text: T. J. B., April, 1934, p. 21. 
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Brits oF ExcHANGE AND Promissory Nores. Convention and Protocol. Geneva, June 
7, 1930. 
Adhesion: Danzig. T.J.B., June, 1934, p. 14. 
Ratification deposited: Portugal. 7. J. B., July, 1934, p. 20. 


BILts OF ExcHANGE AND Promissory Notes. Stamp Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Accessions: 
Danzig. T.J. B., June, 1934, p. 14. 
Great Britain. April 18,1934. L.N.0O.J., May, 1934. 7.J. B., June, 1934, p. 14. 
Ratification deposited: Portugal. 7. J. B., July, 1934, p. 20. L.N.O.J., Aug., 1934. 


CrenTRAL AMERICAN EXTRADITION CONVENTION. Guatemala, April 12, 1934. 
Text: T. J. B., May, 1934, p. 38. P.A. U., June, 1934, p.417. P.A.U. Treaty Series, 
No. 8. 


CENTRAL AMERICAN FRATERNITY TREATY. Guatemala, April 12, 1934. 
Text: T. J. B., May, 1934, p. 31. P.A.U., June, 1934, p. 407. P.A.U. Treaty Series, 
No. 8. 


CxeEcks. Convention and Protocol. Geneva, March 19, 1931. 
Ratifications: Greece and Portugal. L. N.O.J., Aug., 1934. 


Cuecks. Stamp Laws. Geneva, March 19, 1931. 
Ratifications deposited: Greece and Portugal. 7. J. B., July, 1934, p. 20. L. N.O.J., 
Aug., 1934. 


CHEMICAL WARFARE. Geneva, June 17, 1925. 
Ratification deposited: Bulgaria. March7,1934. 7.J.B., May,1934,p.11. L.N.O.J., 
May, 1934. 


CoMMERCIAL AVIATION CONVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Chile. T.J. B., June, 1934, p. 12. 


ConF.ict oF Laws oN Cuecks. Geneva, March 19, 1931. 
Ratifications deposited: Greece and Portugal. L. N.O.J., Aug., 1934. 


oF Laws on oF EXCHANGE AND Promissory Notes. Convention and 
Protocol. Geneva, June 7, 1930. 
Ratification deposited: Portugal. 7.J. B., July, 1934, p. 20. DL. N.O.J., Aug., 1934. 


Copyricut. Buenos Aires, 1910. Revision. Havana, Feb. 20, 1928. 
Ratification deposited: Nicaragua. T.I. B., May, 1934, p. 23. 


CoUNTERFEITING CURRENCY AND Protrocot. Geneva, April 20, 1929. 
Ratification deposited: Poland. T.J.B., July, 1934, p. 19. 
Accession: Irish Free State. L. N.O.J., Aug., 1934. 


Customs Formauities. Geneva, Nov. 3, 1923. 
Accession: Iraq. May 3, 1934. L.N.O.J., May, 1934. 7.J7. B., June, 1934, 
p. 14. 


EpvucaTIONAL Fiims. Oct. 11, 1933. 
Signatures up to April 11, 1934: 7.7. B., May, 1934, p. 14. DL. N.O.J., May, 
1934. 
Ratification deposited: Switzerland. April 20,1934. 7. J. B., May, 1934, p. 14. 
Accessions: Bulgaria and Irish Free State. L. N.O.J., Aug., 1934. 


E1eut-Hour Day. Washington, Nov. 28, 1919. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 
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ELEctTRIc PowER TRANSMISSION AND Protocot. Geneva, Dec. 9, 1923. 
Accession: Panama. 
Ratification: Danzig. L.N.O.J., Aug., 1934. 


EMPLOYMENT FINDING FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Nicaragua. L.N.O.J., May, 1934. 


EMPLOYMENT OF CHILDREN IN INDUsTRY. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. L. N.O.J., May, 1934. 


EMPLOYMENT OF CHILDREN IN Non-INDUSTRIAL EMPLOYMENT. Geneva, April 30, 1932. 
Ratifications: 
Belgium. T./. B., July, 1934, p. 21. 
Spain. L. N.O.J., Aug., 1934. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratification: Nicaragua. L.N.O.J., May, 1934. 


ExtraDiTion. Montevideo, Dec. 26, 1933. 
Text: T. J. B., March, 1934, p. 35. 
Ratification deposited: United States. July 13, 1934. 7.J. B., July, 1934, p. 7. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratifications: 
Mexico and Nicaragua. L.N.O.J., May, 1934. 
Italy. 7. J. B., July, 1934, p. 21. 


GERMAN Peace TREATY. Versailles, June 28, 1919. Amendment to Art. 393. Geneva, 
Nov. 2, 1922. 
Ratifications: 
Argentina. L. N. O.J., Aug., 1934. 
Mexico and Panama. L. N.O.J., May, 1934. 
List of ratifications: 7’. J. B., July, 1934, p. 23. 


HEALTH INSURANCE FOR AGRICULTURAL WoRKERS. Geneva, June 15, 1927. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 


Hra.ta INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE AND HovusEHOLD Emptoy- 
MENT. Geneva, June 15, 1927. 
Ratification: Nicaragua. L.N.O.J., May, 1934. 


History Teacuina. Montevideo, Dec. 26, 1933. 
Text: T. J. B., April, 1934, p. 23. 


Hours or Work in CoMMERCE AND Orrices. Geneva, June 28, 1930. 
Ratifications: Mexico and Nicaragua. L. N.O.J., May, 1934. 


Hypravtic Power. Geneva, Dec. 9, 1923. 
Accession: Panama. 


Ratification: Danzig. L.N.O.J., Aug., 1934. 


InpusTRIAL Property. The Hague, Nov. 6, 1925. 
Adhesion: Sweden. T. I. B., May, 1934, p. 24. 


INDUSTRIAL Property. The Hague, Nov. 6, 1925. Revision. London, June 2, 1934, 
Signatures: Press releases, July 7, 1934, p. 23-25. T.I. B., June, 1934, p. 15. 
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INSPECTION OF EMIGRANTS. Geneva, June 5, 1926. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 


INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratification deposited: Peru. May 23, 1934. 7. J. B., May, 1934, p. 1. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification deposited: Peru. May 11, 1934. 7. J. B., June, 1934, p. 1. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. Additional Protocol. Mon- 
tevideo, Dec. 26, 1933. 
Text: Cong. Rec., June 15, 1934, p. 11913. 
Ratification: United States. June 29, 1934. 7. J. B., June, 1934, p. 2. 


INTERNATIONAL INSTITUTE OF AGRICULTURE. Rome, June 7, 1905. 
Ratification: United States (new paragraphs 3 and 4 of Art. 10), May 6, 1934. 7. J. B., 
May, 1934, p. 18. 


Ligutsuips. Lisbon, Oct. 23, 1930. 
Ratification deposited: Finland. T. J. B., June, 1934, p. 20. 


Loap Line Convention. London, July 5, 1930. 
Accession: Estonia. T.IJ. B., May, 1934, p. 26. 


MATERNITY CoNVENTION. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. L.N.O.J., May, 1934. 


MepicaL ExaMINATION OF YOUNG Persons EMPLOYED aT SEA. Geneva, Nov. 11, 1921. 
Ratification: Nicaragua. L.N.O.J., May, 1934. 


Minimum WaGE-Frxine Macuinery. Geneva, June 16, 1928. 
Ratifications: Mexico and Nicaragua. L. N.O.J., May, 1934. 


Monuments Pact. Washington, July 15, 1934. 
Opened for signature at Pan American Union. T7. J. B., July, 1934, p. 26. 


Most-FAvoRED-NATION CLAUSE IN MULTILATERAL CoNVENTIONS. Washington, July 15, 


1934. 
Text: T. J. B., July, 1934, p. 28. Commercial Pan America, Aug., 1934, No. 27. 


Motor VEHICLE TaxaTION. Geneva, March 30, 1931. 
Accession: Finland. 
Ratification: Poland. L. N.O.J., Aug., 1934. 


Narcotics. Geneva, July 13, 1931. 
Ratification deposited: Austria. T.J. B., July, 1934, p. 11. 
Accession: Iraq. T. 1. B., July, 1934, p. 11. 


NATIONALITY. Protocol on Statelessness. The Hague, April 12, 1930. 
Ratification deposited: Poland. T.J. B., July, 1934, p. 5. 


NATIONALITY CONVENTION. The Hague, April 12, 1930. 
Ratifications: Great Britain and Canada. April 6, 1934. L.N.0O.J., May, 1934. 
Ratification deposited: Poland. T.J. B., July, 1934, p. 5. 


NATIONALITY OF WOMEN CoNVENTION. Montevideo, Dec. 16, 1933. 
Ratification deposited: 
Chile. Aug. 30, 1934. N.Y. Times, Aug. 31, 1934, p. 4. 
United States. July 13, 1934. 7. J. B., July, 1934, p. 9. 


Nigut IN Geneva, June 8, 1925. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 
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Nigut WorK OF WoMEN. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. L. N.O.J., May, 1934. 


Niaut Work oF YouNG Persons. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. L. N.O.J., May, 1934. 


PosTaL UNION OF THE AMERICAS AND Spain. Madrid, Nov. 10, 1931. 
Ratification deposited: Brazil. T. I. B., May, 1934, p. 26. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification deposited: Germany. Feb. 21, 1934. 7. J. B., May, 1934, p. 11. 


Pusiic HEALTH OrFice. Rome, Dec. 9, 1907. 
Adhesions 
Italy (on behalf of Italian colonies). 7. J. B., May, 1934, p. 16. 
Iraq. T. J. B., June, 1934, p. 10. 


Rapio Communications. Regulations and Protocol. Madrid, Dec. 10, 1932. 
Ratification deposited: United States. June 12, 1934. Press releases, June 16, 1934, p. 
406. T.J. B., June, 1934, p. 21. 


RADIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Ratification deposited: Tunis. T.J. B., July, 1934, p. 25. 


Rep Cross. Geneva, July 27, 1929. 
Adhesion: Iraq. T. J. B., June, 1934, p. 7. 
Ratification: Germany. Feb. 21, 1934. T. J. B., May, 1934, p. 11. 


ReEFuGEEs Status. Geneva, Oct. 28, 1933. 
Signature: Norway. April 14, 1934. L. N. 0. J., May, 1934. 


Re.ier Union. Geneva, July 12, 1927. 
Accession: Iraq. L. N. O. J., Aug., 1934. 
Ratifications deposited: Cuba and Iraq. T. TJ. B., July, 1934, p. 11. 


RENUNCIATION OF WaR. Paris, Aug. 27, 1928. 
Adhesion deposited: Brazil. May 10, 1934. T. J. B., May, 1934, p. 10. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1934. 


Riauts AND Duties or States. Montevideo, Dec. 26, 1933. 
Text: T. J. B., March, 1934, p. 33. 
Ratification deposited: United States. July 13, 1934. T. J. B., July, 1934, p. 6. 


Roap Sianats. Geneva, March 30, 1931. 
Ratification: Poland. April 5, 1934. L. N. 0. J., May, 1934. 


Sanitary ConvENTION. Paris, June 21, 1926. 
Adhesion: Sweden. T. I. B., July, 1934, p. 8. 


Santrary CoNVENTION FOR Arn Navigation. The Hague, April 12, 1933. 
Ratification: Egypt. June 7, 1934. T.J. B., July, 1934, p. 8. 


SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1934. 


Sttver AGREEMENT. London, July 22, 1933. 
Ratification deposited: China. May 14, 1934. T. J. B., May, 1934, p. 23. 


Sratistics or Causes or Deatu. London, June 19, 1934. 
Signatures: United States and 21 other countries. 7. J. B., July, 1934, p. 8. 
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TELECOMMUNICATION CONVENTION. Madrid, Dec. 9, 1932. 
Ratifications: Spain, Syria and Lebanon. T. J. B., July, 1934, p. 25. 
Rattfications deposited: 

Austria. March 23, 1934. T.J. B., June, 1934, p. 21. 
India. April 30, 1934. 7. J. B., May, 1934, p. 26. 
Luxemburg and Poland. T. J. B., July, 1934, p. 24. 
United States. June 12, 1934. T7.J. B., June, 1934, p. 21. 


TELECOMMUNICATION CONVENTION. Regulations and Protocol. Madrid, Dec. 9, 1932. 
Ratifications: India and Hungary. T. J. B., June, 1934, p. 21. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: Nicaragua. L. N. O.J., May, 1934. 


UNEMPLOYMENT INDEMNITY IN CaSE OF Loss oF Sure. Genoa, July 9, 1920. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 


UNIVERSAL PostaL CONVENTION AND SuBSIDIARY AGREEMENTS. London, June 28, 1929. 
Ratification deposited: Dominican Republic. T.J. B., July, 1934, p. 24. 


WEEKLY Rest 1n INpustry. Geneva, Nov. 17, 1921. 
Ratifications: 
China. L. N.O.J., Aug., 1934. 
Nicaragua. L.N.O.J., May, 1934. 


WEIGHT OF PacKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratifications: Mexico and Nicaragua. L. N.O.J., May, 1934. 
Ratifications deposited: 

Belgium. T. J. B., July, 1934, p. 21. 
Czechoslovakia. 7. J. B., May, 1934, p. 25. 


Wuatina. Geneva, Sept. 24, 1931. 
Ratifications deposited: Denmark and Turkey. T. J. B., July, 1934, p. 20. L. N.O. J., 


Aug., 1934. 


Waite Leap In Paint. Geneva, Nov. 19, 1921. 
Ratification: Nicaragua. L. N. O. J., May, 1934. 


WHITE SLAVE TRADE. Geneva, Sept. 30, 1921. 
Accession: Irish Free State. L. N. O. J., Aug., 1934. 


Wuite SLAVE TRADE (Women of Full Age). Geneva, Oct. 11, 1933. 
Accessions: 
Irish Free State. 7. J. B., June, 1934, p. 11. 
Sudan. T. J. B., July, 1934, p. 12. 
Signature: Bulgaria. T. J. B., May, 1934, p. 17. 
Ratifications deposited: Sweden and Switzerland. L. N.O. J., Aug., 1934. 


WorkKMEN’s CoMPENSATION FOR AccipENTS. Geneva, June 10, 1925. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1934. 


WorKMEN’s COMPENSATION FOR ACCIDENTS (Equality of Treatment). Geneva, June 5, 


1925. 
Ratifications: China, Mexico, Nicaragua. L. N. O. J., May, 1934. 


WorKMEN’s COMPENSATION FOR ACCIDENTS IN LOADING AND UNLOADING Suips. Geneva, 


June 21, 1929. 
Ratification: Nicaragua. L. N.O. J., May, 1934. 


CHRONICLE OF INTERNATIONAL EVENTS 759 


WoRKMEN’S COMPENSATION FOR ACCIDENTS IN LOADING AND UNLOADING Suips. Geneva, 
June 21, 1929. Revision. April 27, 1932. 
Ratification: Mexico. L. N.O. J., May, 1934. 


WorKMEN’S COMPENSATION FOR OccUPATIONAL Diseases. Geneva, June 10, 1925. 
Ratifications: 
Nicaragua. L. N. O. J., May, 1934. 
Denmark. L. N. O. J., Aug., 1934. 


WorKMEN’S COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: Nicaragua. L. N.O.J., May, 1934. 
M. ALIcE MATTHEWS 


INTERNATIONAL ARBITRAL AWARDS OF OSTEN UNDEN* 
ARBITRATION UNDER ARTICLE 181 OF THE TREATY OF NEUILLY 


PRELIMINARY QUESTION 
Stockholm, November 4, 1931 


On July 15, 1930, the Greek Government requested the Council of the League of Nations, 
through its Chargé d’A ffaires at Berne, to appoint, in conformity with Article 181 of the Treaty 
of Neuilly, an arbitrator for the purpose of deciding a dispute which had arisen between 
Bulgaria and Greece concerning some forests in Central Rhodopia of which a certain number 
of Greek nationals had been dispossessed by Bulgarian authorities. At the session on Sep- 
tember 24, 1930, the Council heard the representatives of both parties. On this occasion, 
the Bulgarian representative denied that the above-mentioned article of the Treaty of Neu- 
illy was applicable to the territory where the aforesaid forests are located. 

Following the argument, the Council appointed a Committee of Jurists to study the ques- 
tion, in collaboration with the rapporteur of the Council. The report of the jurists said, in 
particular: 

According to the documentary material and the oral explanations presented, the 
Greek Government maintains that Article 181 of the Treaty of Neuilly applies to the 
territories in which the forests are situated, of which the Bulgarian authorities are 
alleged to have dispossessed Greek nationals. 

e Bulgarian Government, on the other hand, maintains that Article 181 of the 
Treaty of Neuilly does not apply to the territories in which these forests are situated. 

There is, therefore, a disagreement between the Bulgarian Government and the 
Greek Government as regards the application of Article 181 of the Treaty of Neuilly. 
According to the terms of the third paragraph of this article, the dispute which has thus 
arisen between the two Governments must be submitted to an arbitrator appointed by 
the Council of the League of Nations. It should be noted that no powers have been 
conferred on the Council itself to settle any such dispute; it is merely required to ap- 
point an arbitrator. The whole question at issue between the two Governments con- 
cerning the application of Article 181 must be dealt with by this arbitrator. The 
arbitrator must, in the first place, in the light of the arguments submitted to him by 
both parties, determine whether this article is applicable. If he decides that Article 
181 applies to the territories in which these forests are situated, he must then give a de- 
cision upon the substance of the Greek claim. ' 

The Committee of Jurists therefore concludes that the Council of the League of Na- 
tions should appoint an arbitrator in the present case, the right being reserved to con- 
test the Greek Government’s claim before this arbitrator, either as to its admissibility 
or substance. 


This report was submitted to the Council at the session of October 2, 1930. On the mo- 
tion of the rapporteur, M. Scialoja, the Council adopted the following resolution: 

In view of the report submitted by the Committee of Jurists, the Council decides to 
appoint an arbitrator under Article 181 of the Treaty of Neuilly. 

At the same time, the Council designated the undersigned as arbitrator. 

With the consent of the parties, the Arbitrator issued, under date of January 28, 1931, 
regulations concerning the procedure to be followed in the first phase of the case. According 
to these regulations, memorials were to be presented to the Arbitrator by the agents desig- 
nated by the parties. The regulations also provided for the communication of the memorials 


, * Translated from the original French published by the Arbitrator in Uppsala Universitets 
Arsskrift, 1932, Program 1; and 1933, Program 2. Uppsala: A.-B. Lundequistska Bok- 
handeln. 
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to the opposing party, the presentation of counter-memorials, as well as the right of the 
parties to request an opportunity for oral argument. The memorials and counter-memorials 
were presented to the Arbitrator within the times fixed, and were made the subject of the 
communications provided for in the rules. At the request of the Bulgarian Government, the 
oral argument was begun in Paris, October 23, 1931. Bulgaria was represented by M. 
Theodoroff, Agent for the Bulgarian Government, assisted by M. Gidel, Professor of Law at 
Paris, and Greece by M. Politis, Greek Minister at Paris. 
The Arbitrator has pronounced this 


ARBITRAL AWARD 
(Preliminary question) 


The undersigned, appointed Arbitrator by the Council of the League of 
Nations to decide a dispute between 
The Greek Government, “Plaintiff,” and 
The Bulgarian Government, “‘Defendant,”’ 
after having heard the parties in their statements and conclusions, has made 
the following decision: 
The Greek Government requested the Arbitrator 
that he should hold and decide: 
(1) That Article 181 should be applied in this case; and 
(2) That consequently it confers upon him competence to hear the case 


and determine as to the substance of the claim of the Greek Gov- 
ernment. 


The Bulgarian Government requested the Arbitrator “to declare that 
Article 181 is not applicable to the present case.” 

Although at this time there is involved only the preliminary question, that 
of the applicability of Article 181 of the Treaty of Neuilly to the territories 
where are situated the forests which are the subject of the plaintiff govern- 
ment’s claim, it will be useful to outline the chief points of the main dispute 
as they appear in the light of the declarations of the parties. Itisunderstood, 
of course, that this exposé is purely provisional in character and that no 
statement made herein relative to a point in dispute is binding upon either 
the Arbitrator or the parties. 

It should be recalled, first of all, that the Ottoman Empire was obliged by 
the Treaty of Peace signed at London May 17/30, 1913, which ended the 
first Balkan War, to cede most of its possessions in Europe to the four Allied 
Powers—Bulgaria, Greece, Montenegro and Serbia. The division of these 
territories not having been satisfactorily made among the Allies, war broke 
out between Bulgaria and the other three Allied Powers, with whom Rumania 
allied herself. This second war ended with the signature of the Treaty of 
Bucharest, August 10, 1913, which divided between the former adversaries 
of the Turkish Empire the territories ceded to them by the Treaty of London. 
Finally, Bulgaria, Greece and Serbia separately concluded with the Turkish 
Empire the Treaties of Constantinople, Athens and Stamboul, respectively, 
mentioned in Article 181 of the Treaty of Neuilly. 
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The territorial status thus established underwent in 1919 some modi- 
fications by virtue of the Treaty of Neuilly. It was thus that Greece 
and Serbia acquired strips of territory annexed to Bulgaria in 1913, and 
that Bulgaria definitely annexed a little strip—the locality of Mustapha 
Pacha and its environs—of the territory ceded to her by Turkey under the 
Bulgaro-Turkish Convention signed in 1915 on the eve of the entry of 
Bulgaria into the World War on the side of the Central Powers, a conven- 
tion which was annulled by the Treaty of Neuilly. The latter, moreover, 
effected some transfers of territories other than the territories formerly 
Turkish which had been annexed to the Balkan countries after the wars of 
1912-1913. 

As has already been said, the subject of the dispute consists of certain for- 
ests situated in the neighborhood of Dospat-Dag, in the region of Doevlen, 
Central Rhodopia. This territory was ceded to Bulgaria by Turkey in 1913 
and has ever since that time remained annexed to Bulgaria, which has exer- 
cised sovereignty over it without interruption. According to the Greek 
Government, between the years 1908 and 1911, during the Turkish régime, 
the right to exploit the forests in question was acquired for a long period of 
time by persons who subsequently purchased certain portions of the forests 
and formed, in 1913, the Dospat-Dag Company, Ltd. The Bulgarian 
Government, however, would not recognize the right of exploitation or of 
ownership and would not allow the exploitation of the forests by the inter- 
ested persons. According to the Greek Government, the Bulgarian author- 
ities, after instituting a series of inquiries and consultations of experts re- 
garding the legal status of the forests in question, in 1918 proceeded to 
confiscate them for the benefit of the state, and in 1926 granted to an interna- 
tional group an exploiting concession comprising the same forests. On the 
other hand, according to the Bulgarian Government, Bulgaria, after the 
annexation of Central Rhodopia in 1913, took over the possession and admin- 
istration of the forests and has always considered them as domanial forests 
belonging to it as successor of the Ottoman State. 

Having become Greek subjects at the end of the World War, the interested 
parties claimed the diplomatic protection of the Greek Government, which, 
as soon as the Treaty of Neuilly came into force, took steps in their behalf 
with the Bulgarian Government. These efforts were unsuccessful, however. 
The parties then presented a request, in December, 1921, to the Greco- 
Bulgarian Mixed Arbitral Tribunal, which, in view of the unusual demand of 
the Bulgarian Government, declared itself, by decision of March 22, 1924, 
incompetent to take cognizance of the request. 

Article 181 of the Treaty of Neuilly, the application of which is the subject 
of the present dispute, is thus worded: 

Transfers of territory made in execution of the present treaty shall 
not prejudice the private rights referred to in the Treaties of Constanti- 
nople, 1913, of Athens, 1913, and of Stamboul, 1914. 
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All transfers of territory made by or to Bulgaria in execution of the 
present treaty shall, equally and on the same conditions, ensure respect 
for these private rights. 

In case of disagreement as to the application of this article, the differ- 
ence shall be submitted to an arbitrator appointed by the Council of 
the League of Nations. 


Article 181 declares in the first and second paragraphs the material provi- 
sions concerning respect for certain private rights, while the third paragraph 
provides a rule of jurisdiction intended to cover the case of a disagreement in 
regard to the application of the preceding provisions. 

In accordance with the report of the jurists on the basis of which the 
Council of the League of Nations has named the Arbitrator, the latter must 
first of all determine whether Article 181 is applicable to the territory where 
the forests in question are located. At this stage of the proceedings it is 
consequently the task of the Arbitrator to interpret Article 181 as regards 
the extent of the provision relative to jurisdiction contained in the third 
paragraph. He is called upon to decide whether or not the difference arising 
between the two governments constitutes a disagreement in regard to the 
application of Article 181, notwithstanding the fact that the alleged private 
rights which are the subject of the Greek claim are connected with territories 
which have not been ceded by virtue of the Treaty of Neuilly. It is therefore 
a preliminary question, raised by the defendant government, which is the 
subject of the present decision. 

In the course of the proceedings, the defendant government also presented 
another objection to the jurisdiction of the Arbitrator, an objection which 
may be considered as an exception on the ground of incompetence. It main- 
tained that the question concerning the alleged rights of the Greek subjects 
is within the exclusive jurisdiction of the Bulgarian national courts. 

According to the Greek counter-memorial (§2) this point is irrelevant at 
the present stage of the argument, and should be considered later. 

In fact, it seems that it would be better to examine the question thus raised 
by the Bulgarian Government along with the other disputed points of the 
case. It is therefore excluded from the present decision. 

Article 181 mentions certain provisions contained in the Treaties of 
Constantinople, Athens and Stamboul, signed following the Balkan War of 
1913. 

The Treaty of Constantinople, signed in 1913, between Bulgaria and the 
Turkish Empire, contains the following provisions on the subject of respect 
for private rights in the territories annexed to Bulgaria by virtue of said 
treaty: 

Article 10 
Rights acquired previous to the annexation of the territories, as well 
as judicial documents and official titles emanating from the competent 


Ottoman authorities, shall be respected and held inviolable until there is 
legal proof to the contrary. 
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Article 11 


The right of holding landed property in the ceded territories by virtue 
of the Ottoman law on urban and rural properties shall be recognized 
without any restriction. 

The proprietors of real or personal property in the said territories shall 
continue to enjoy their property rights, even if they fix their personal 
residence temporarily or permanently outside of Bulgaria. They 
shall be able to lease their property or administer it through third 
parties. 


A similar clause was inserted in Articles 5 and 6 of the Treaty of Athens, 
signed in 1913, between Greece and the Turkish Empire. These articles 
read as follows: 


Article 5 


Rights acquired up to the time of the occupation of the ceded terri- 
tories, as well as judicial decisions and official titles emanating from the 
competent Ottoman authorities, shall be respected and held inviolate 
until legally disproved. 

This article does not in any way prejudice the decisions which may be 
— by the Financial Commission on Balkan Affairs, sitting at 

aris. 


Article 6 


Inhabitants of the ceded territories who, in conformity with the pro- 
visions of Article 4 of the present convention, and retaining the Ottoman 
nationality, may have emigrated to the Ottoman Empire or to foreign 
countries, or may have established their domicile in these places, shall 
continue to hold their real property situated in the ceded territories, 
either by lease or by administering it through third parties. 

Rights of ownership in urban and rural real property held by indi- 
viduals under titles emanating from the Ottoman state, or validly under 
the Ottoman law in the localities ceded to Greece, and before the occu- 
pation, shall be recognized by the Royal Greek Government. 

The same shall be true of property rights in the said real property 
standing in the name of corporations or held by them under Ottoman 
laws prior to the aforesaid occupation. 

No one shall be deprived of his property, either in whole or in part, 
directly or indirectly, except for a duly stated public purpose, and after 
the payment of a proper indemnity. 


The Treaty of Stamboul, signed in 1914 between Serbia and the Turkish 
Empire, contains a provision on this subject the text of which reads: 


Article 5 


The rights of individuals and corporations to hold landed property in 
the ceded territories, acquired under Ottoman law prior to the occupa- 
tion of said territories by Serbia, shall be respected; and no one shall be 
deprived of his property except for a duly stated public purpose, and after 
the payment of a proper indemnity. 

Likewise, all rights in general acquired up to the time of the occupa- 
tion of the ceded territories, as well as judicial decisions and official 
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titles emanating from the competent Ottoman authorities, shall be re- 
spected and held inviolate until there is legal proof to the contrary. 


The same principle was approved by Article 6 of the Convention fixing the 
Bulgaro-Turkish frontier, of August 24 (September 6), 1915, mentioned 
above: 


The people of the territory about to be ceded shall enjoy the same 
rights and shall be bound by the same obligations provided in the con- 
ventions, treaties and agreements now in force between the two countries. 

Ottoman subjects shall continue to enjoy all their rights in their urban 
and rural property which may remain to them beyond the boundary 
line following the rectification indicated in Article 1. 


Article 17 of the Treaty of Constantinople provides for the settlement by 
means of arbitration of disputes concerning the interpretation or application 
of Article 11 of that treaty. 

The following is the text of Article 17 of the Treaty of Constantinople: 


All differences and disputes which may arise in the interpretation or 
application of Articles eleven, twelve, thirteen and sixteen, as well as 
Annex I, of the present treaty, shall be settled by arbitration at The 
Hague, in conformity with the agreement forming Annex III of the 
present treaty. 


The provisions of Article 181 of the Treaty of Neuilly thus constitute the 
logical sequence to analogous provisions of the peace treaties ending the 
Balkan Wars. 

Following the example of the peace treaties of 1913-1914, the Treaty of 
Neuilly expressly sanctions a general principle of common international law, 
that concerning respect for private rights in annexed territory, regularly 
acquired under the former government. 

If the historical and territorial background of Article 181 of the Treaty of 
Neuilly is clear enough, one finds opinions obscurely divergent as to the 
extent of application of said article, divergencies of view which constitute the 
subject of the question actually in issue. The respective arguments of the 
two governments concerning the point covered by the present award may be 
summed up as follows: 

The Greek Government maintains that the purpose of the authors of 
Article 181 was to preserve the general principle of respect for acquired rights, 
confirmed by treaty, and assumed by the three Balkan countries in relation 
to the Turkish Empire; to change this obligation into a general obligation of 
each of them towards all the signatories of the Treaty of Neuilly, and to 
extend the application of the treaty thus enlarged to territories which had 
ceased to be Turkish since 1915; and finally, to increase its practical value by 
securing its observance through the guarantee of final recourse to arbitration. 
Consequently, the Greek Government explains the provisions of the two 
paragraphs of said article thus: 
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The first paragraph, by the terms of which “transfers of territories made 
in execution of the present treaty shall not prejudice the private rights 
referred to in the Treaties of Constantinople, 1913, of Athens, 1913, and of 
Stamboul, 1914,” indicates that neither Bulgaria, nor Greece, nor Serbia could 
release themselves from obligations assumed under the said treaties with 
respect to the territories acquired by them in 1913 from the Turkish Empire, 
on the pretext that, as a consequence of the loss suffered by one, or the gain 
secured by the others, these territories no longer have the same status they 
had at the time of the conclusion of the aforementioned treaties with the 
Turkish Empire. Thus Bulgaria is obligated to enforce respect for, and to 
respect, herself, the private rights acquired under the Turkish régime in that 
territory annexed by her in 1913 which still remains in her possession; Greece 
and Serbia are similarly obligated in regard to all the territory acquired by 
them in 1913. These obligations, however, should not only be fulfilled but 
extended further. Up to 1919 they had a contractual character only in the 
respective relations of the three Balkan Powers with Turkey. After the 
conclusion of the Treaty of Neuilly, by virtue of Article 181 they acquired a 
similar character in the respective relations of the three Balkan Powers with 
each Power signatory of that treaty. The second paragraph of Article 181, 
which says that “all transfers of territory made by or to Bulgaria in execution 
of the present treaty shall, equally and on the same conditions, ensure respect 
for these private rights,’’ means that the three Balkan Powers assume, over 
and above the obligation to which they are already bound, and which the 
first paragraph preserves unaltered in their case, the obligation of respecting 
and causing to be respected in the territories annexed under the Treaty of 
Neuilly the private rights rightfully acquired under the former government, 
on the same conditions as in the territories they had annexed in 1913. Thus 
Bulgaria must respect, and enforce respect for, the private rights acquired 
before 1915 under the Turkish régime, in the strip of territory around the 
region of Mustapha Pacha, a region definitively annexed to Bulgaria from 
the territory ceded to her by the Turkish Empire under the military conven- 
tion of 1915. Likewise, Greece and Serbia must respect, and enforce respect 
for, the private rights acquired, whether under the Turkish Government 
prior to 1913, or under the Bulgarian Government from 1913 to 1919, in 
the territory ceded to them by Bulgaria under the Treaty of Neuilly. The 
double rule thus established in the first two paragraphs of Article 181 is 
sanctioned by the procedure of obligatory arbitration provided by paragraph 
three of the same article. To enable the Arbitrator to decide the question, 
it is sufficient that the acquired right, the violation of which is alleged, be- 
longs to a subject of a Power signatory of the Treaty of Neuilly and relates 
to any territory whatever among those ceded to one of the three Balkan 
Powers whether in 1913 or in 1919. 

On the other hand, the Bulgarian Government argues that the territory 
containing the forests of which the Greek subjects allege they were dis- 
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possessed by Bulgarian officials, was not subject to any transfer or change 
of sovereignty in execution of the Treaty of Neuilly, as expressly required 
by the first two paragraphs of Article 181 as a condition for the application 
of paragraph three. The provisions of Article 181 are therefore not applica- 
ble to this territory. The Bulgarian Government gives the following 
explanation of the meaning of Article 181 of the Treaty of Neuilly: 

The purpose of this article is to secure, in the territory transferred under 
the Treaty of Neuilly, respect for private rights acquired before the terri- 
torial changes made in execution of the Treaty of Neuilly. Paragraph one 
of the article refers particularly to private rights in the territories transferred 
in execution of the Treaty of Neuilly which were formerly part of the Turk- 
ish Empire and were annexed to Bulgaria, Greece or Serbia under the 
Treaties of Constantinople, 1913, of Athens, 1913, and of Stamboul, 1914. 
The text seems to envisage private rights acquired under Turkish rule. 
Paragraph two is more general and means all the territory belonging to 
Bulgaria or her neighbors, before or after the Balkan Wars, and transferred 
in executing the Treaty of Neuilly. This paragraph guarantees respect for 
private rights acquired in those territories before the change of sovereignty. 

The Bulgarian Government insists on the thesis according to which Arti- 
cle 181 of the Treaty of Neuilly would be applicable only to those territories 
transferred in execution of that treaty. It deems that the text and the 
meaning of Article 181 are explicit and do not allow of any discussion or 
extensive interpretation. Normally, a peace treaty regulates only new 
situations created by the war and in execution of the treaty. If it contains 
provisions for situations not resulting from the war to which it puts an end, 
they must be expressly stated. Such is not the case with Article 181 of the 
Treaty of Neuilly, which expresses in precise terms that it contemplates 
transfers of territory made in execution of that treaty. It is the duty there- 
fore of the Arbitrator to determine, in the first place, whether the private 
rights claimed by the plaintiffs relate to property situated in territory trans- 
ferred in execution of the Treaty of Neuilly. If he determines—which is 
indisputable between the parties—that the forests contended for are in Bul- 
garian territory, acquired by Bulgaria in 1913, but not the object of any 
transfer or change of sovereignty in execution of the Treaty of Neuilly, it 
is his duty to conclude that Article 181 is inapplicable to the dispute and 
that the Arbitrator named by virtue of that article is not competent to take 
cognizance of the matter. 

In its counter-memorial and in the course of the oral arguments, each 
party criticized the point of view of the other, and developed his own 
argument. 

The Greek Government maintained the following points: 

1. If, as the Bulgarian Government argues, Article 181, was really in- 
tended to protect private rights acquired in only those territories transferred 
in execution of the Treaty of Neuilly, the first paragraph of the article, 
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taken with the second paragraph, would be entirely useless and would con- 
stitute an inexplicable redundancy. Also the terms used in the second para- 
graph, ‘‘equally and on the same conditions,” are easily explainable if that 
paragraph was intended to cover a different case from that contemplated in 
the first paragraph, while they would become quite incomprehensible if the 
two paragraphs had the same purpose in view. 

2. The argument of the Bulgarian Government does not explain the 
reference to the Treaties of Athens and Stamboul in the first paragraph of 
Article 181. For, if Article 181 must be interpreted as covering only private 
rights in territories transferred in execution of the Treaty of Neuilly, it 
would be quite superfluous to mention the Treaties of Athens and Stamboul, 
granting that no part of the territories ceded under these two treaties has 
been transferred by virtue of the Treaty of Neuilly. 

3. The Greek thesis relating to the origin and the purpose of Article 181 
is confirmed by the attitude taken by the Great Powers during the negotia- 
tions which took place in London and Paris in 1913 concerning certain 
questions of finance and others resulting from the territorial changes in the 
Balkans. It was not only the Turkish Empire and the Allied Powers who 
were interested in the insertion in the peace treaties of a clause concerning 
respect for private rights acquired in annexed territories, but also the Great 
Powers, a number of whose nationals in the territories ceded by Turkey 
were owners of property or beneficiaries of concessions obtained from the 
Turkish Government. For that reason the Great Powers were anxious to 
reserve the examination of said questions for a special conference in which 
they would participate. However, the work of the Financial Com- 
mission which was subsequently appointed and sat at Paris in 1913, could 
not be carried out because of the second Balkan War and the World 
War. 

In a report presented on the work of a subcommittee by the 
Austro-Hungarian delegate, M. d’Adler, this passage is especially note- 
worthy: 

The work of the committee was facilitated by the fact that there was 
no disagreement between the delegations of the governments repre- 
sented on the Financial Commission in regard to the fundamental prin- 
ciple concerning the application of which the committee had to decide. 
In fact, while the Ottoman Government was anxious to see upheld the 
principle of the legal subrogation of the annexing states to its own rights 
and duties towards the concessionaires and beneficiaries of contracts, 
and while the Great Powers, anxious to safeguard the material interests 
of their nationals, prepared to support this theory which they consid- 
ered the fundamental basis of the work of the committee, the Balkan 
States, in a desire to do justice, to which sentiment due honor should be 
rendered, were quick to declare respect for acquired rights and to indi- 
cate their intention of assuming all the contractual obligations of the 
Turkish Government toward third parties relating to the conquered 
territories. 
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It is only natural that after the World War the Great Powers should have 
taken up these ideas again in order to impose them upon the Balkan countries 
by an express provision in the Treaty of Neuilly. 

4. If the Bulgarian argument be allowed, Article 181 of the Treaty of 
Neuilly would give rise to a quasi-unilateral obligation for the benefit of the 
conquered country and to the detriment of the victorious countries, since the 
only object of the article then would be the protection of private rights 
acquired in the territories annexed by Greece and Serbia; as regards the small 
strip of land annexed to Bulgaria, the region of Mustapha Pacha, there would 
be hardly any property, rights or interests belonging to Greek or Serbian 
nationals. Hence, it would not be of use to incorporate in the treaties of 
peace clauses for the exclusive benefit of the conquered nation. 

The Bulgarian Government maintained the following additional points: 

1. The first paragraph of Article 181 shows the whole reason for its 
existence if the Bulgarian interpretation is accepted. This paragraph con- 
templates “ Turkish rights,” that is, private rights arising under the Turkish 
régime, while the second paragraph refers to other private rights, those 
created after the cessation of Turkish sovereignty in the territories belonging 
to the Turkish Empire before the conclusion of the treaties of 1913-1914, as 
well as the rights created before the signing of the Treaty of Neuilly in the 
territories not under Turkish sovereignty. 

2. The mention of the Treaties of Athens and Stamboul in the first para- 
graph of Article 181 is intended only for the purpose of determining the nature 
of the rights protected. 

3. The financial negotiations which took place in Paris in 1913 had for their 
object questions other than those contemplated by Article 181 of the Treaty 
of Neuilly. The Great Powers had demanded, and the Balkan countries 
had quickly and frankly admitted, the application in matters of finance of 
the principle of subrogation to the rights and obligations of the Turkish 
Empire in the ceded territories. This subrogation was aimed principally 
at the financial obligations of the Turkish Empire toward nationals of the 
Great Powers holding bonds of the Turkish public debt or interested in Turk- 
ish railroads, various concessions, mines, etc. But the provisions concerning 
respect for acquired private rights which appear in the treaties of 1913 and 
1914, were inserted solely at the request of Turkey, which had, moreover, 
proposed without success the insertion of a like clause in the Treaty of Lon- 
don. Moreover, the Paris Conference did not agree upon any convention 
and the report of M. d’Adler has no juridical value in the present case. 

4. Regarding the Greek argument contained in paragraph 4 above, the 
Bulgarian Government calls attention to the fact that the Conference of 1919 
wished to render the cession of these territories less painful to the conquered 
country by guaranteeing respect for private rights acquired in these terri- 
tories, a rule which is, moreover, reciprocal, in fact as well as in law, by which 
the nationals of said Power would not profit, but the inhabitants of the terri- 
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tories transferred in execution of the Treaty of Neuilly, who had become, 
with a few rare exceptions, nationals of the annexing country. 

5. It is a principle universally recognized that a stipulation limiting the 
sovereignty of a state must be interpreted strictly. In case of doubt, limi- 
tation of sovereignty is not presumed. The stipulation of the third para- 
graph of Article 181, which establishes a special jurisdiction for disagreements 
which would ordinarily come under the jurisdiction of national courts, must 
consequently be applied strictly in accordance with the text of the article. 

The Agent for the Bulgarian Government brought forward in favor of this 
view numerous citations from the doctrine of the law of nations and from 
international jurisprudence. 

At the request of the Arbitrator, the Secretariat of the League of Nations 
communicated with the French Minister for Foreign Affairs, with whom 
were deposited the archives of the Peace Conference, to find out if there exist 
any preparatory documents concerning Article 181 of the Neuilly Treaty 
which might throw light on the point in controversy. The result of this 
action is the following letter, communicated by the French delegation in 
Geneva: 

From an examination of the archives of the Peace Conference, it 
appears that Article 181 has no history. It seems that it was not in- 
serted in the conditions of peace by the Economie Commission, which, 
however, presented the projets of clauses for Section 5, Part 9, of Neuilly. 
There was no discussion of the Supreme Council on this article, nor any 
observation of the Bulgarians as to the insertion of this provision in 
the conditions of peace, the draft of the conditions being on this point 
identical with the text of the treaty. 

No doubt it may be deduced from this that Article 181 was drafted 
and put into the treaty by the Drafting Committee, which left no min- 
utes of its proceedings. 


The Arbitrator must therefore declare the negative result of that inquiry. 

In the presence of the two conflicting views concerning the interpretation 
of Article 181 of the Treaty of Neuilly, the Arbitrator does not hesitate to 
admit that the text of Article 181 is somewhat obscure. 

The interpretation supported by the Greek Government makes it difficult 
to explain the reason for the insertion in the first paragraph of the phrase: 
“transfers of territory made in execution of the present treaty.”” The text 
does not state merely that the private rights envisaged by the treaties of 
1913-1914 shall be respected. It declares, in effect, that these rights shall not 
be affected by transfers of territory made by virtue of the Treaty of Neuilly. 
The Greek Government, as may be seen from what has preceded, tried to 
explain the text under consideration in this way: 

That indicates very clearly that neither Bulgaria, nor Greece, nor 
Serbia could release themselves from obligations assumed under the said 


treaties with respect to territories acquired by them in 1913 from Tur- 
key, on the pretext that, as a consequence of the loss suffered by one, or 
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the gain secured by the others, these territories no longer have the same 
status they had at the time of the conclusion of the treaties made with 
Turkey. 

It is difficult, however, to understand the utility of such an obvious rule. 
No one would seriously maintain that the decrease or increase of acquired 
territories could have any effect whatever on the obligations of states to 
respect private rights in these territories. At first glance the terms used 
by the drafters of the article seem rather to indicate that private rights 
connected with the territories in question must be respected notwithstanding 
the intervening cession in whole or in part of these territories in 1919. That 
would be an express confirmation of the well-known principle of respect for 
acquired rights in ceded territory, that is, the novation by the annexing 
state of an obligation incumbent upon the ceding state. If one relies on the 
initial phrase of the first paragraph, the argument of the Bulgarian Govern- 
ment is more in accord with the letter of the text than that of the Greek 
Government. 

However, the Bulgarian argument also meets with serious difficulties. If 
Article 181 actually had for its purpose the protection of private rights 
acquired in those territories only which had been transferred in execution of 
the Treaty of Neuilly, the first paragraph of that article, taken in connection 
with the second paragraph, would be quite useless and redundant, as the 
Greek Government has pointed out. It is true that the Bulgarian Govern- 
ment sought to find a distinction between the two provisions. The first 
paragraph was aimed at rights acquired under Turkish dominion, while 
the second referred either to rights subsequently created, or to rights created 
in territories which had not belonged to Turkey. If we admit that this 
hypothesis serves to render the text more logical, it does not explain, how- 
ever, the drafting of the second paragraph, worded so as to cover also the 
cases which, according to this interpretation, are contemplated by the first 
paragraph. 

One would be more disposed to accept the interpretation of the Bulgarian 
Government of the first paragraph if the second began with a word of transi- 
tion, such as: “‘Moreover, (all transfers ...).”’ If the authors of the article 
had adopted such a version, one could have, strictly speaking, presumed an 
intention on their part to stipulate a special provision in the first paragraph 
and to state the general rule in the following paragraph. Even worded thus, 
the drafting of the article would be rather defective. 

But there are other considerations opposed to the adoption of the Bul- 
garian view. If we accept the first argument of the Bulgarian Government 
—that is, the interpretation according to which the provisions of Article 181 
would apply only to the protection of rights arising in the regions ceded by 
the Treaty of Neuilly—it must still be explained why the first paragraph 
mentions the Treaties of Athens of 1913 and of Stamboul of 1914. Accord- 
ing to the information furnished by the parties during the oral arguments, 
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none of the territories acquired by Serbia and Greece under these two treaties 
were transferred under the Treaty of Neuilly. It would have been, there- 
fore, entirely superfluous and illogical to stipulate in the Treaty of Neuilly 
that the transfers of territory made in conformity with that treaty should 
not affect the private rights contemplated in the Treaties of Athens and 
Stamboul. 

The explanation on this point offered by the Bulgarian Government 
maintains that the reference to these two treaties is intended to name the 
kind of rights that are in question. Therefore, if this interpretation accords 
with the intent of the authors of the Treaty of Neuilly, the application of 
Article 181 would lead to inextricable difficulties. A private right the object 
of which is situated in a territory annexed to Bulgaria under the Treaty of 
Constantinople, but not protected by the provisions of that treaty, would 
nevertheless be included among the rights guaranteed by the Treaty of 
Neuilly, provided it conforms to the definitions of the Treaties of Athens or 
of Stamboul. It goes without saying that there cannot be attributed to the 
Powers signatories of the Treaty of Neuilly the intention to revive, to the 
detriment of the annexing states, rights that the ceding state was not obli- 
gated to respect. 

It is evident from the preceding considerations that neither of the two 
theses before us is free from criticism. In the opinion of the Arbitrator, the 
difficulties raised by the thesis of the Greek Government are less serious than 
those which would result from the adoption of the thesis of the Bulgarian 
Government. 

This result of the analysis of the text is corroborated by certain historical 
facts pointed out by the plaintiff government. It is well known that, follow- 
ing the first Balkan War, an international commission was established in ac- 
cordance with Article 6 of the Treaty of London to settle the financial ques- 
tions resulting from the state of war and the territorial annexations. The 
Great Powers took part in the work of this Financial Commission for 
Balkan Affairs, which achieved nothing because of the second outbreak 
which soon took place in the Balkans and because of the World War. It 
appears, however, from a report presented by the Austro-Hungarian dele- 
gate, M. d’Adler, on the work of the Committee on Concessions and Con- 
tracts, from June 18 to July 17, 1913, certain passages from which were 
cited by the plaintiff government, that an arrangement was contemplated 
on the subrogation of the annexing states for the Turkish Empire in the 
matter of the obligations of the latter, and that there was within the com- 
mittee a very marked tendency toward the appointment of a Permanent 
Committee of Liquidation, as well as for the establishment of an arbitral 
jurisdiction, of an international character, to settle conflicts which would 
arise. This work not having been accomplished, it does not seem improb- 
able that the authors of Article 181 of the Treaty of Neuilly—in the first 
place the Great Powers—may have wished to take up again the idea of 
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arbitral settlement of claims relative to private rights acquired in all the 
territories ceded by Turkey in 1913 and 1914. 

The Arbitrator has arrived at the conclusion, therefore, that Article 181 of 
the Treaty of Neuilly is applicable in the matter of the territory where the 
disputed forests are located. This conclusion is the result of an examination 
of the terms and the purpose of the article. The defendant government 
maintains that, in case of doubt as to the meaning of an arbitral clause, the 
incompetence of the Arbitrator must be presumed, according to the general 
rule by which a state is not obliged to have recourse to arbitration except 
when a formal agreement to that effect exists. The Arbitrator cannot 
agree with this principle of interpretation of arbitral clauses. Such a clause 
should be interpreted in the same way as other contractual stipulations. If 
analysis of the text and examination of its purpose show that the reasons in 
favor of the competence of the Arbitrator are more plausible than those 
which can be shown to the contrary, the former must be adopted. 

For these reasons, 

The Arbitrator judges and decides, 

(1) That the application of Article 181 of the Treaty of Neuilly to the 
Greek claim is not excluded by the fact that the forests which are the object 
of this claim are situated in a region which was not transferred by virtue of 
said treaty; 

(2) That, consequently, the Arbitrator retains Jurisdiction for the purpose 
of deciding the other points in dispute. 


(Signed) Osten 
Staffan Séderblom. 


PRINCIPAL QUESTION 
Stockholm, March 29, 1933 


The Arbitrator designated by the League of Nations Council in its session of October 2, 
1930, to settle a dispute between Greece and Bulgaria concerning certain forests in Central 
Rhodopia, has, by arbitral award of November 4, 1931, judged and decided that the applica- 
tion of Article 181 of the Treaty of Neuilly to the Greek claim is not excluded by the fact that 
the forests which are the subject of that claim are situated in territory which was not trans- 
ferred by virtue of said treaty. Consequently the Arbitrator retained jurisdiction of the 
case to pass upon the other points at issue. 

With the consent of the parties, the Arbitrator on January 5, 1932, laid down the rules of 
procedure to be followed in the second phase of the case. The rules contemplated the pres- 
entation of a memorial by the party plaintiff, a counter-memorial by the party defendant, a 
replication by the plaintiff and, finally, a rejoinder by the defendant. They also contem- 
plated, of course, the communication of these memorials to the adverse party, as well as 
the eventual institution of oral proceedings at the request of the Arbitrator or of one of 
the parties. The memorials provided for in the rules of procedure were duly presented by the 
agents of the parties and communicated to those concerned. By the terms of the rules, the 
last memorial was to be presented before June 15, 1932. Owing to a series of postponements 
caused by one or the other of the parties, this memorial, however, did not come before the 
Arbitrator until August 24, 1932, and documents were annexed thereto still later. It having 


774 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


been judged desirable to have oral arguments, this procedure was first fixed for October 27, 
1932. Postponement of the meeting having been requested at various times by each side, 
the argument finally took place in Geneva, February 13-15, 1933. Bulgaria was represented 
by M. Théodoroff, Agent for the Bulgarian Government, assisted by M. Gidel, Professor of 
the Faculty of Law of Paris, and Greece by M. Politis, Greek Minister at Paris, assisted by 
M. Iaonnidés, lawyer of Athens. 

During the oral argument, the plaintiff produced a number of documents not previously 
presented. At the request of the defendant, the Arbitrator decided not to admit certain of 
these documents as proof by reason of their delayed production. 

The Arbitrator has pronounced this 


ARBITRAL AWARD 


(Points at issue between the parties, other than the preliminary question 
decided by arbitral award of November 4, 1931) 
The undersigned, appointed Arbitrator by the Council of the League of 
Nations to decide a dispute between 
The Greek Government, ‘‘Plaintiff,” and 
The Bulgarian Government, ‘‘Defendant,”’ 
After having heard the arguments and conclusions of the parties, has made 


the following decision: 
The Greek Government requested that the Arbitrator decide: 


1) That the claimants possess in the forests in question property 
rights and rights of exploitation acquired in conformity with Turkish 
legislation prior to the annexation to Bulgaria of the territory in which 
these forests are located. 

(2) That Bulgaria had the obligation towards Greece of recognizing, 
respecting and causing to be respected these rights, which were en- 
visaged and protected by the provisions of Articles 10 and 11 of the 
Treaty of Constantinople and of Article 181 of the Treaty of Neuilly. 

(3) That in spite of its international obligations, the Government of 
Bulgaria has manifestly violated these rights by depriving the claim- 
ants of their property and preventing them from exercising their rights. 

(4) That Bulgaria could plead in excuse neither the Turkish laws, the 
import of which is absolutely favorable to the claimants, nor her own 
legislation, which cannot for any reason defeat her international obliga- 
tions and of which the meaning is, moreover, contrary to her contentions. 

(5) That the Bulgarian Government has thereby made itself inter- 
nationally responsible toward the Greek Government and consequently 
assumed the duty to make reparations to the claimants adequate to the 
damage which it unjustly caused them; 

(6) That this reparation must include restitution of the property of 
which the claimants were dispossessed, or, failing that, the payment as 
indemnity of its actual value, and the payment of an indemnity for the 
deprivation of enjoyment suffered by the claimants, representing in 
regard to each of the forests in question the exact amount of damage 
suffered, calculated according to the rules in force in the forest adminis- 
tration and taking into account the value of the woods and pasture 
lands in Bulgaria during the deprivation of said enjoyment. 

(7) That, calculated upon these bases, the indemnity due on these 
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various counts amounts to a total of 20,880,000 gold Leva, or of 40,710,- 
977.50, dependent upon whether or not the claimants secure effective 
restitution of their property. 

(8) That interest will accrue upon the sum charged to the Bulgarian 
Government from the date of the award and shall be paid to the Greek 
Government at the intervals and under the conditions fixed by the 
Arbitrator. 


The Bulgarian Government requested the Arbitrator to: 


(1) Declare himself incompetent; 

(2) Hold that the demand of the Greek Government cannot be enter- 
tained until the remedies before Bulgarian tribunals have first been 
exhausted; 

(3) That in any case it cannot be entertained so far as concerns the 
brothers Tevfik and Hakki Hadji Ahmed, and the Bulgarians Pierre 
Sallabacheff, Minko Semerdjieff and Pantcho Apostoloff; 

(4) That even reduced to the interests of the Greek nationals alone, 
Ath. Christophacopoulos, Jani Doumas and Demetrios Kehaiya, the 
claim cannot be entertained as to the fourteen yailaks in which claim- 
ants allege they have concessions for exploitation; 

(5) Exclude from the present case the claims pertaining to the forest- 
pasturage Kara-Bouroun and to those parts of the yailaks Gougouche, 
Chabanitza and Toursounitza which are situated in Greek territory. 

Collaterally to the main issue: 

(6) Hold that the Greek nationals on whose behalf the Greek Govern- 
ment brought the present suit had not legally acquired any rights in the 
nineteen yailaks with the forests in dispute, either under the Turkish 
régime up to the Turco-Bulgarian Treaty of Constantinople of Septem- 
ber 16/29, 1913, or under the Bulgarian régime after that time; 

(7) That, therefore, the Bulgarian Government in not recognizing 
these alleged rights of the claimants in the aforesaid public forests did 
not violate its international obligations (Articles 10 and 11 of the Treaty 
of Constantinople and Art. 181 of the Treaty of Neuilly); 

(8) That consequently the Bulgarian State owes no reparation to the 
Greek Government acting in behalf of its nationals. 

Incidentally, 

(9) Appoint a commission of assessors, which, after study on the spot, 
shall render its opinion as to the damages eventually owing by Bulgaria 
and as to the determination of the amount of interest damages. 


At the close of the oral arguments the two parties announced that they 
maintained without any change the above-mentioned conclusions reached 
in their respective memorials. However, the representative of the Greek 
Government declared that his government was disposed to accept the media- 
tion of the Arbitrator in the matter of an agreement upon the amount of 
damages to be paid in case he should hold the Bulgarian Government re- 
sponsible in the present case. 

In regard to the incidental request of the defendant for the appointment 
of a commission of assessors to determine the extent of the alleged damage, 
the agent of the plaintiff declared he left this question to the discretion of the 
Arbitrator. 
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FINDINGS OF Fact 
I 


As indicated by the summary exposition of the basis of the present case, 
outlined in the arbitral award of November 4, 1931, the Greek Government 
is acting in the case in the interest of certain private persons, styling them- 
selves Greek subjects, who assert rights of property and of exploitation in 
forests situated in Central Rhodopia. This territory was ceded in 1913 to 
Bulgaria by the Turkish Empire by the Treaty of Constantinople and has 
since then remained annexed to Bulgaria, which has exercised sovereignty 
there without interruption. 

In the opinion of the Greek Government, the Bulgarian Government did 
not respect said rights of property and exploitation that those entitled to 
them had acquired prior to the annexation to Bulgaria of the territories 
where the forests are situated. The claimants whose cause the Greek Gov- 
ernment espouses in this dispute are the following five persons: Athanasius 
Christofacopoulos, Tevfik Hadji Ahmed, Hakki Hadji Ahmed, Démétrius 
Kehaiyas and Jean Doumas. They were all Greek subjects at the time of 
the acquisition of the rights in question, but changed their nationality in 
consequence of the provisions of the peace treaties concluded in 1913 be- 
tween Turkey, on the one hand, and Bulgaria and Greece, respectively, on 
the other. Having acquired their rights in conformity with Turkish law, 
they should have benefited by the principle of respect for acquired rights 
expressly sanctioned by the Treaty of Constantinople. 


II 


In regard to the acquisition of timber and proprietary rights in the forests, 
the following information was furnished by Greece. The above-mentioned 
Christofacopoulos and Tevfik were the chief promoters of the forest enter- 
prise. They took in as associates a few friends and members of their fam- 
ilies, that is, the persons designated above, as well as the person named 
Sadik Ibrahim, a Turkish subject, with whom they formed L’ Association 
exploitante des Foréts de Dospat Dagh. Tevfik and Christofacopoulos di- 
rected the enterprise. But in most of the important contracts by which the 
association secured the exploitation of the principal forests of Dospat Dagh, 
it appeared under the name of Maison de Commerce du Gumuldjinali Tevfik 
effendi & Cie, or merely Société Tevfik effendi & Cie. This name was as- 
sumed as a matter of prudence, the company being anxious to appear as a 
venture carrying the name of a Turk. 

The forests in which the timber was bought by the associates are called 
Avanli, Kara-Bouroun, Korfanli, Chabanidja, Kodja Kargalik, Tchal, 
Bitchaktchi-Diranli, Tilkili, Souloudjak, Hamam-Bounar, Olouk-Yédik, 
Sabourdja-Alan, Kemali-Tchoral and Toursounidja. The Greek Govern- 
ment produced the contracts of ‘‘sale,”’ signed in 1910-1912, as well as regis- 
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tered titles relative to the forests to establish the property right of the 
“sellers.’’ Reports of an official survey and specifications, required by 
Turkish law, were also introduced. The registered titles were delivered 
during the period September, 1913-June, 1914, by the General Land Regis- 
try at Constantinople. They all constitute “certificates of ownership in 
place of definitive titles.”’ 

The forests of which the associates acquired ownership are called Kavgali, 
Tchakmakli, Barakli, Kadjarli and Gougouche. For these also the titles 
produced were “certificates of ownership in place of definitive titles.” Cer- 
tain acts of sale and surveyors’ reports pertaining to the five forests men- 
tioned above were likewise introduced. The titles and acts recited above 
will be the subject of a more detailed analysis later on. However, it should 
be brought out at this point that the Greek Government insists that the 
authority or probative value of the proprietary titles of the Turkish Land 
Registry is great, and deservedly so, and formulates as follows the rule of the 
Turkish doctrine and jurisprudence governing the matter: ‘‘Every title is to 
be presumed in principle to be authentic; but it can be contradicted in court. 
But as long as the one who attacks it does not furnish written proof, of cer- 
tain date, in support of his contentions, the court must hold the title good 
and rely upon its terms.” 

On the other hand, the Bulgarian Government formulated certain obser- 
vations concerning the official documents above mentioned, notably on the 
subject of the “certificates of ownership taking the place of definitive titles’, 
the probative value of which it formally denies. Besides a great number of 
inaccuracies and irregularities with which these certificates were tainted, the 
Bulgarian Government emphasizes the fact that they are a special kind of 
certificates issued pursuant to an ad hoc decision after the Bulgarian occu- 
pation and not in use before that time. The Bulgarian Government thinks 
it very unusual that all the original titles should have been lost, and alleges 
that the Bulgarian tribunals and administrations had previously, that is, 
immediately following the liberation of the country in 1878, been flooded 
with a quantity of Turkish titles to property, more or less inexact, given by 
conniving employés of the Turkish Land Registry for realty situated in Bul- 
garia. It had even been necessary to warn the Bulgarian authorities by 
ministerial circulars of 1882 and 1884 against Turkish titles of this kind. 
The Bulgarian Government is thoroughly convinced that the certificates of 
ownership introduced in evidence are false and not in conformity with the 
original titles and with the registry of titles. As to the reports and specifi- 
cations, the Bulgarian Government maintains that they were not drawn up 
in conformity with the regulations covering the matter and that they are de- 
fective in several ways. 

In reckoning the purchase price of the forests, the associates, according to 
the statements of the Greek Government, put into the enterprise a total sum 
of 73,000 Turkish pounds. The Bulgarian Government brought out the 
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fact that, according to the titles and documents presented by the claimants, 
they had paid for the right of exploiting the fourteen forests above-men- 
tioned the total sum of 13,260 Turkish pounds, and for the acquisition of 
ownership of the five forests also mentioned above, 4,700 Turkish pounds, 
that is to say, 18,000 gold Turkish pounds, or about 400,000 gold francs in all 
for the nineteen forests in dispute. 


After the cession to Bulgaria of the territory in which the enterprise was 
situated, the associates formed on February 9, 1915, under the firm name 
Dospath-Dagh with offices at Philippopoli, a limited liability company, tak- 
ing in with them two new Bulgarian associates, General Sallabacheff and M. 
Semerdjieff. The contribution of the two new associates was only that of 
skill and acquaintance with the administration and proper exploitation of 
the forests. By a company letter of May 15, 1915, a one-sixteenth share in 
the profits of the forests Souloudjak, Bitchaktchi-Diranli and Kodja-Kar- 
galik was allowed M. Apostoloff, a Bulgarian subject. On the other hand, 
the Greek Government asserts that the participation in profits, never 
realized, offered to Apostoloff and promised in exchange for services never 
rendered, gave him no right in the assets of the company. The statutes 
provided for the transfer to the name of the company of the forests of which 
the former associates were the owners, as soon as the transfer of property 
rights in the new Bulgarian territory had been authorized by legislative action. 

Among the provisions of the charter of the company the following should 
be cited: 

This day, the 9th of February, 1915, at Sofia, the undersigned Tevfik H. Ahmedov of 
Gumuldjina, Hakki H. Ahmedov, of Gumuldjina, Sadik Ibrahimov of Salonika, Athanasius 
N. Christofacopoulos, of the village of Klissoura (Kostour), Dimitre N. Kehaya of the village 
of Klissoura (Kostour) and Yani N. Douma of Salonika, acting in our name and on our be- 
half, on the one part, and the undersigned Peter Sallabascheff, of Sofia, retired general, and 
Minko Chr. Semerdjiev of Varna, acting in our name and on our own behalf, have agreed 
upon and undertaken the following: 

1. The two contracting parties have organized a commercial limited liability company 
under the firm name Dospath-Dagh. 

2. The main office of the company is at Philippopoli. It may open as many branch offices 
in the Kingdom as may be necessary. 

3. The company has for its purpose the exploitation in a modern and proper way of the 
private forests granted in the Rhodope mountains, bought together with the land, as well as 
those leased solely for exploitation by the parties of the first part, as follows: 


4. The company is organized for a period of six years from the 19th of February, 1915. 

5. The parties of the first part, namely, Tevfik H. Ahmedov, Hakki H. Ahmedov, Sadik 
Ibrahimov, Athanasius N. Christofacopoulos, Dimitre Kehaya, Yani N. Doumas, have 
raised a capital of 2,600,000 (two million six hundred thousand) levas for expenses and pur- 
chase by contract of wood material from the forests mentioned in letters c, i, j, k, 1, m, n, 0, 
p, q, r, of Art. 3 of the present contract, and from the forests bought with the land, mentioned 
in letters a, b, d, e, f, g, h, s, of the same Art. 3 of the present contract. The contracts of 
exploitation of the forests, the procurations in the names of the parties of the first part, shall 
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be immediately transferred by notarial act to the name of our company as soon as the Min- 
istry of Agriculture shall have approved them, and the right of ownership in the forests 
purchased with the land, mentioned in letters a, b, d, e, f, g, h, s, of Art. 3 of the present 
contract, shall be transferred to the name of the company by notarial act as soon as the trans- 
fer of property rights in the new territory of the Kingdom shall be authorized by legislative 
act. The rights of the parties of the first part in the forests enumerated in Art. 3 of the 
present contract are transferred to the company. The documents relating to these forests 
are kept in the company safe. 

6. The parties of the second part, namely, Petro Sallabascheff, retired general, and M. 
Chr. Semerdjiev, shall contribute as capital their knowledge of the administration and proper 
exploitation of the forests of the company, which are valued at 600,000 (six hundred thou- 
sand) levas. 

7. The capital contributed by the parties of the first part, composed of real estate valued 
at 2,660,000 (two million six hundred sixty thousand) ! levas, and the intellectual capital of 
the parties of the second part estimated at 600,000 (six hundred thousand) levas, constitute 
the capital of the company, the total of which is 3,200,000 (three million two hundred 
thousand) levas. Shares to the number of 640 shall be issued immediately after the signa- 
ture of the present contract for this capital. The shares shall carry the signatures of the 
Board of Directors. Every twenty shares is entitled to a vote. 

8. The shares are divided as follows: 

(a) The parties of the first part, namely, Tevfik H. Anmedov, Hakki H. Ahmedov, Sadik 
Ibrahimov, Athanasius N. Christofacopoulos, Dimitri y Kehaya and Yani N. Doumas, re- 
ceive 520 (five hundred twenty) shares, of which they become absolute owners. 

(b) The parties of the second part, namely, Petro Sallbascheff, retired general, and M. 
Chr. Semerdjiev, receive 120 (one hundred twenty) shares of which they become absolute 
owners. 


Concerning the functioning of the new company, the two governments 
disagree completely. The Greek Government asserts that the transfer of 
the forests to the company never took place, so that the rights acquired by 
the associates never changed owners and that the new company could never 
in fact have functioned in Bulgaria. As a consequence of the refusal of the 
Bulgarian Government to recognize the proprietary rights of the claimants 
in the five forests belonging to them in their own right, on the one hand, and 
the rights accruing to them from the fourteen contracts acquiring timber 
rights, on the other hand, there was no realization of the contributions 
promised by the associates and the company remained without capital. 
The prohibition of trading between enemies, a principle of international law 
affirmed by the laws promulgated in 1917 in Bulgaria as well as in Greece, 
implied, moreover, in consequence of the entrance into the war by Greece on 
the side of the Allies and against Bulgaria, the annulment of the very agree- 
ment of organization. This annulment was confirmed by Article 180 of the 
Treaty of Neuilly. On this point it must also be recalled that the general 
meeting of stockholders on June 20, 1920, proceeded to rescind the acts of 
the company. 

1 This figure is very probably due to anerror. Asa matter of fact, the capital contributed 


amounts, according to paragraph 5, to 2,600,000 levas, and the total of 3,200,000 levas, indi- 


cated below, supposes, if the intellectual capital is 600,000 levas, a contributed capital of 
2,600,000 levas. 


780 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Bulgarian Government presents the character of the Dospath-Dagh 
Company and its réle in the case under consideration in a totally different 
light. This company was not only validly constituted and registered as a 
Bulgarian company, but also existed and functioned in fact. It was never 
dissolved and still exists today. By the contribution in kind of the nineteen 
disputed forests on the part of the associates, it acquired the right of prop- 
erty or concessions in said forests, the agreement of organization being under 
Bulgarian law a purely consensual contract which was perfect and produced 
all its effects by the sole agreement of the parties. The reference in the 
agreement of organization to the approval of the Ministry of Agriculture 
and to legislative authorization had no other purpose but to assure formally 
the rights of the company in regard to third persons. The notarial transfer 
was made subordinate to the legislative authorization because at that time 
notarial sales were still governed by a royal proclamation of December 1, 
1912, forbidding all sales and transactions concerning real property in the 
new territories acquired from the Turkish Empire. On the Bulgarian side, 
it was emphasized also that the Dospath-Dagh Company acted, after 1920 
also, as owner or concessionnaire of the disputed forests. 


IV 


There is a difference of opinion not only on the question of knowing who is 
the owner of the alleged rights of property and concession, but also on the 
nature and extent of these rights. The Bulgarian Government argues that 
no private individual could, according to Turkish law, acquire complete 
ownership in these forests, which had the character of public property in 
which individuals could possess only very limited rights of enjoyment. 

It was therefore legally impossible, according to the Bulgarian argument, 
that the disputed forests should be the absolute property of the claimants or 
their grantees. The ‘‘certificates of ownership’? were consequently inac- 
curate on this point, besides not conforming with the original deeds and the 
records of the General Land Registry at Constantinople. The latter con- 
tained no mention of “forest,’’ falsely carried in the certificates produced by 
the claimants as the result of the culpable connivance of some Turkishemployé. 
In reality it was a matter of public lands, of winter and summer pasture lands. 
The fundamental Turkish law limited the extent of the right of enjoyment 
of the possessor of land according to its intended purpose, and pasture lands 
were exclusively intended for the pasturing and watering of cattle. While 
the forests were intended for the cutting and commercialization of the tim- 
ber, which was the result of the possessive title, the enjoyment and utiliza- 
tion of winter and summer pasturage consisted solely of a right to the grass 
and running water, a right of pasturing and watering, to the exclusion of every 
other right. The inhabitants had, however, permission to cut wood for their 
personal needs in return for payment to the Treasury of certain taxes. The 
Greek Government refuses to yield to this point of view: the physical origin 
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of the land would be, according to that government, pastures, become forests 
in the course of time by the natural growth of trees. The registered titles 
carried, respectively, under the heading concerning the nature of the land, 
mention of “pasture land’’ concurrently with that of “forest.” 

Next, the question of the nationality of the claimants must be considered, 
granting that the defendant denies the right of the plaintiff to speak before 
an international tribunal for the interests of the two brothers, Tevfik and 
Hakki, because of the nationality which they possessed at the time the 
damage was caused them by the alleged confiscation of the forests. 

All five original associates were undeniably Turkish subjects prior to the 
Balkan wars of 1912 and 1913, and one of them, Sadik Ibrahim, remained so 
without ever changing his nationality. His share in the disputed forests, 
therefore, is not included in the claims of the Greek Government. The two 
partners Sallabacheff and Semerdjieff, associated with the others in 1915, 
and Apostoloff, accepted as a partner in the course of the same year, so far as 
is known, always had Bulgarian nationality during the period covered by the 
present case. 

In regard to the brothers, Tevfik and Hakki, the Greek Government as- 
serts that they changed nationality twice. Having obtained Bulgarian 
nationality in 1913, they then acquired Greek nationality in 1920, due to 
intervening territorial changes and by reason of the fact that they had es- 
tablished themselves in Western Thrace, which passed successively from 
Turkey to Bulgaria and from the latter to Greece. The acquisition by the 
two brothers of Greek nationality took place legally when Western Thrace 
was given over to Greece according to the Treaty of Neuilly, and, from the 
point of view of Greek domestic law, by virtue of the Greek law on the global 
nationalization of the inhabitants of the annexed territories. That was 
binding upon Bulgaria by reason of Articles 44 and 158 of the Treaty of 
Neuilly. The Greek Government also invokes in support of its argument 
certain documents, among which were documents issued March 30, 1931, by 
a Mixed Subcommission for Exchange of Populations and establishing the 
fact that Tevfik and Hakki were recognized as non-exchangeable Greek 
subjects, settled in Gumuldjina, as well as certificates drawn up by the Con- 
sul General of Greece at Constantinople and establishing that the two 
brothers were undeniably Greek subjects and had the right to reside freely 
in Constantinople. Although they were Bulgarians from 1913 to 1920, it 
should be kept in mind that the rights claimed by them dated from the time 
when they were Turks and that the violations of which they complain were 
not consummated until after the conclusion of the Treaty of Neuilly, when 
they became Greeks and thereby acquired the right to invoke the interna- 
tional protection of the Greek Government. To deprive them of this 
protection in the present case would be at variance with the present tendency 
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of international law to consider diplomatic protection as the necessary means 
of safeguarding individual rights in international intercourse. 

The Bulgarian Government does not deny formally that the three associ- 
ates Christofacopoulos, Doumas and Kehaiyas became Greek subjects, 
expressing, however, a doubt in this regard. Concerning the brothers 
Tevfik and Hakki, it maintains on the contrary that they were not Greek 
subjects. After having acquired Bulgarian nationality by virtue of the 
Treaty of Constantinople of September 16/29, 1913, the two brothers settled 
in Turkey and were treated by the Turkish Government as Turkish subjects. 
The Bulgarian Government, therefore, formally denies their Greek nation- 
ality, and invokes in support of its assertion certain information and docu- 
ments. In any case, Tevfik and Hakki could not, according to that govern- 
ment, have become Greek subjects before August 20, 1924, the date of the 
ratification of the Treaty of Sévres, under the terms of the third protocol of 
Lausanne, signed July 24, 1923, and on condition that they were actually 
settled in Thrace as the Greek Government alleges. But the Mixed Com- 
mission for Exchange of Populations by the two certificates of March 30, 
1931, relied upon by the Greek Government, recognized them as non-ex- 
changeable because they had been domiciled in Constantinople at the time 
of the entry into force of the instruments signed at Lausanne. Moreover, 
it was proved that one of the brothers, Hakki, died in Sofia, leaving heirs. 
While referring to the Arbitrator the task of determining the alleged Greek 
nationality of the two brothers, the Bulgarian Government states as an 
added fact that they could not in any case have become Greek subjects 
before the 20th of August, 1924. 


VI 


The Bulgarian Forestry Administration took possession of the disputed 
forests in February, 1913, after the military occupation of those regions by 
Bulgarian troops. The two parties are in disagreement upon the point of 
whether the Bulgarians, in occupying the region of Doevlen and taking 
possession of the forests, could reasonably doubt that they held property 
possessed and exploited by private individuals. The Greek Government 
alleges that the associates had had installed in these forests sawmills run by 
water or motor and all the other mechanical means necessary for the sawing 
and squaring of timber, that they had proceeded to lay out ways of access 
to the interior of the forests, and had constructed depots and storehouses. 
At Kienstendjik a dozen sawmills had been set up, and charge of them given 
to an Italian expert with the assistance of 84 foremen and 600 workmen, 
housed in special buildings. Numerous Décauville roads ran the length of 
the forests and a route of 50 kilometers had been constructed by the associ- 
ates. The picture drawn by the Bulgarian Government is quite different: 
the Bulgarian occupation found in the litigated regions and forests nothing 
in particular in the nature of a large, well organized timber exploitation. A 
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few small sawmills run by water, of meager output and quite primitive, 
scattered in the forests of the frontier region, with huts or very light sheds, 
some mountain paths, no carriage route, no Décauville road, only a few 
habitations in the wood clearings authorized in the public forests. The 
configuration of the land, very mountainous, covered in all directions by 
vast domanial forests, likewise indicated the improbability of the existence 
of private forests in the midst of these vast mountainous wilds belonging to 
the state. Under these conditions the Bulgarian authorities did not hesitate 
to assume charge of all the forests in Central Rhodopia, which aroused no 
protest until the latter part of 1914. It was during that year that the 
claimants were in communication with the Ministry of Agriculture of Bul- 
garia with a view of establishing their alleged rights in the disputed forests. 
Judging by the allegations of the Greek Government, the associates were 
able to carry on their venture on a reduced scale during 1914 and 1915 under 
an authorization given Tevfik Hadji Ahmed by a ministerial order of 
November 21, 1914. The Bulgarian Government is anxious to emphasize 
on this point that it would have been necessary for Tevfik to have been 
elected Deputy to the Bulgarian Parliament, a member of a group producing 
the necessary number to constitute the majority of the Radoslavoff govern- 
ment, in order that the protests should have been addressed to the Ministry 
of Agriculture. The documents concerning the forests in dispute having 
been presented to the Ministry of Agriculture, the Minister, on August 10, 
1915, appointed a commission composed of eminent Bulgarian jurists and 
officials, to examine the Turkish law in connection with the alleged rights of 
the interested parties. This commission made its report on January 22, 
1916. That same year the Ministry of Agriculture sent two of its officials 
to Constantinople for the purpose of verifying the titles and documents pro- 
duced by the associates. Two other commissions were successively ap- 
pointed: the first, created March 9, 1917, presented its report on May 10, 
1917; the second, constituted on March 21, 1918, presented its report on 
July 23, 1918. The Ministry of Agriculture also ordered an inquiry to be 
held on the spot by a high forestry official. The conclusions reached by 
these various inquests are differently interpreted by the two parties. 

During all this time the Bulgarian Government, while awaiting the defini- 
tive settlement of the controversy, did not permit the cultivation of the 
forests except upon payment of the price of cut wood at the rate fixed for 
state forests. In the ministerial ordinance of August 4, 1916, mention is 
made of a dispute, and in that of July 28, 1917, of the absence of a solution 
of the question of ownership of the forests. 

On September 20, 1918, the Minister of Agriculture addressed to the forest 
inspectors in the annexed territories an order by which all the forests in the 
category of those forming the subject of the present litigation were to be 


considered as property of the state. The text of this order was worded 
thus: 
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In conformity with Art. I of the Forest Law, all the yailaks within the 
limits of your district are property of the state. 

The right of pasturing and watering of the former owners of the 
yailaks will be appropriated within a short period. 

I cancel all prior orders of the Ministry by which the owners of the 
yailaks were given the right of enjoyment of the natural growth in the 
yailaks, as contrary to the provisions of the Forest Law. 

All taxes paid up to the present time by the owners of the yailaks for 
the exploitation of the trees in the yailaks shall be deposited in the 
Treasury. 

The cultivation of these forests shall be carried out according to Art. 
24 of the Forest Law. 

The owners of the yailaks shall be entitled only to the enjoyment of 
pasturing and watering in accordance with the proper documents veri- 
fied by the public authorities with the originals. Otherwise, the right 
of pasturage shall be utilized as belonging to the state in accordance 
with the orders given by the Forest Law. 


It followed that the various measures attempted by the parties were in 
vain. In September, 1919, they addressed to the Bulgarian Government a 
formal protest signed by Tevfik, in which there was, in addition, the ques- 
tion of eventual recourse to the courts. By a request presented December 
22, 1921, the parties then carried their complaint to the Greco-Bulgarian 
Mixed Arbitral Tribunal in Paris, which declared itself by decision of March 
22, 1924, without jurisdiction in the case. Since the spring of 1921, the 
Greek Government has extended diplomatic protection to the parties and 
made representations to the Bulgarian Government in their behalf. In a 
note verbale of January 10, 1925, the Ministry of Foreign Affairs of Bulgaria 
finally informed the Greek Legation at Sofia that the Ministry of Agriculture 
and Public Domains, having examined the case, would hold that the Dos- 
path-Dagh forests were yailaks and that the servitudes of pasturage and 
watering were, by virtue of Article 5 of the Forest Law, taken over for the 
benefit of the state, which, in accordance with Article 4 of the same law, had 
taken possession of the forests. The interested party in the case, the Dos- 
path Dagh Company, could, if it was not satisfied, safeguard its rights by 
taking the case into court, especially since the Ministry of Agriculture was 
not competent to pass upon the validity of titles to property. 

The facts concerning the examination of the affair by the Council of the 
League of Nations, which resulted in the appointment of an Arbitrator under 
Article 181 of the Treaty of Neuilly, are set out in the arbitral award of 
November 4, 1931. 


FINDINGS oF Law 


A. UPON THE PRELIMINARY QUESTIONS 


I 


Before proceeding to the consideration of the different legal questions 
raised by the parties, the Arbitrator wishes to point out that his rdle in the 
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present case is defined by Article 181 of the Treaty of Neuilly, the tenor of 
which may be cited here: 

Transfers of territory made in execution of the present treaty shall 
not prejudice the private rights referred to in the Treaties of Constanti- 
nople, 1913, of Athens, 1913, and of Stamboul, 1914. 

All transfers of territory made by or to Bulgaria in execution of the 
present treaty shall equally and on the same conditions, ensure respect 
for these private rights. 

In case of disagreement as to the application of this article, the differ- 
ence shall be submitted to an arbitrator appointed by the Council of the 
League of Nations. 


It follows from this text that the contracting parties, among them Bul- 
garia, bound themselves reciprocally by virtue of the provisions of said 
Article 181 to respect the acquired rights referred to in the treaties concluded 
following the Balkan Wars, especially in the Treaty of Constantinople signed 
in 1913 between Bulgaria and the Ottoman Empire. Said treaty contains 
the following provisions: 


ARTICLE 10 


Rights acquired previous to the annexation of the territories, as well 
as the judicial documents and official titles emanating from the com- 
petent Ottoman authorities, shall be respected and held inviolable until 
there is legal proof to the contrary. 


ARTICLE 11 


The right of holding landed property in the ceded territories by virtue 
of the Ottoman law on urban and rural properties shall be recognized 
without any restriction. 

The proprietors of real or personal property in the said territories 
shall continue to enjoy their property rights, even if they fix their per- 
sonal residence temporarily or permanently outside of Bulgaria. They 
shall be able to lease their property or administer it through third 
parties. 


The Treaty of Constantinople contains no provision concerning the na- 
tionality of the individuals whose acquired rights Bulgaria engaged to re- 
spect. This being the case, one might ask whether Articles 10 and 11 of the 
treaty apply only to invididuals who were Turkish subjects before the an- 
nexation and remained so afterwards, or whether they are equally applicable 
to persons possessing another nationality. Neither of the parties in the 
course of the present case has attempted to so limit the application of the 
two articles mentioned above, according to the nationality of the parties 
entitled. It also appears more likely that the purpose of the aforesaid pro- 
visions was to establish a guarantee of respect for rights acquired under the 
protection of Turkish legislation, independently of the nationality of the 
parties entitled. This guarantee was, however, incomplete and of a very 
limited practical value as long as it could not be invoked by a signatory of 
the treaty other than Turkey. 


786 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In the opinion of the Greek Government, the conclusion of the Treaty of 
Neuilly has had the result of rendering more efficacious the above-mentioned 
provisions. Article 181 of said treaty changed the obligation assumed in 
1913 and 1914 toward the Turkish Empire by the three Balkan States into 
a general obligation of each of them toward all the signatories of the Treaty 
of Neuilly, and increased its practical value by assuring its observation 
through the guarantee of final recourse to arbitration. It is therefore by 
virtue of Article 181 that the Greek Government feels justified in invoking 
before the arbitral tribunal provided by that article the obligation assumed 
in 1913 by Bulgaria towards the Turkish Empire of respecting acquired 
rights. It is understood that the Greek Government does not claim the 
right to exercise diplomatic and legal protection in behalf of persons other 
than those possessing Greek nationality. 

This argument means, as regards the acquired rights of the claimants who 
had become Greek subjects following the Treaty of Athens of 1913, that 
these rights were already protected by the existence of the material pro- 
visions of Articles 10 and 11 of the Treaty of Constantinople. But until the 
entry into force of the Treaty of Neuilly, the Greek Government, not being 
a signatory of the Treaty of Constantinople, had no legal grounds to set up 
a claim based upon the relevant stipulations of that treaty. Article 181 of 
the Treaty of Neuilly created this legal basis. 

This point of view was not expressly contradicted by the defendant. It 
rather impliedly admitted it in its pleadings by invoking in its argument 
Articles 10 and 11 of the Treaty of Constantinople. 

The Arbitrator adopts the interpretation of the Treaty of Neuilly accord- 
ing to which the Greek Government can invoke in behalf of its nationals the 
provisions of Articles 10 and 11 of the Treaty of Constantinople. 

This conclusion, however, concerns only the three claimants who had ac- 
quired Greek nationality in 1913, that is, Christofacopoulos, Doumas and 
Kehaya. The question of the other claimants is considered below (see 
Section ITI). 


II 


To the Greek claim the Bulgarian Government raised certain preliminary 
objections, reproduced below, relating to the incompetence of the Arbitrator 
or to the inadmissibility of the claim of the adverse party. It is therefore 
necessary to examine first of all the basis of these objections. 

In its first two exceptions the defendant asks the Arbitrator to (1) declare 
himself incompetent, and (2) hold that the demand of the Greek Govern- 
ment cannot be entertained prior to the exhaustion of remedies before the 
Bulgarian courts. 

The tenor of the written and oral arguments of the representatives of the 
Bulgarian Government is that the objection of incompetence is based on the 
argument that the dispute relates to questions of internal law. The func- 
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tion of the Arbitrator was discharged by the award already pronounced upon 
the applicability to the case, of Article 181 of the Treaty of Neuilly, that 
being the only question of an international nature. The Arbitrator is not 
competent to pass upon the question of whether the claimants obtained in a 
regular way proprietary and exploiting rights in the disputed forests. Only 
national courts are qualified to pass upon the very existence of a real prop- 
erty right. 

The exception taken on the principle of exhaustion of local remedies can 
be considered as subsidiary to the first one. An action before an interna- 
tional tribunal to enforce private acquired rights is not, in any case, enter- 
tainable before the exhaustion of local remedies at the disposition of the 
claimant. This condition not having been fulfilled in the present case, the 
result of the action can only be a dismissal of the suit. 

Although these two exceptions are not absolutely identical, they include 
each other in part, and evidently arise from the same point of view: as a 
general rule, an international tribunal ought not to undertake the hearing of 
a dispute normally within the jurisdiction of national courts. It is expedi- 
ent, then, to consider the two objections at the same time. 

The provisions of Articles 10 and 11 of the Treaty of Constantinople im- 
pose upon Bulgaria the obligation to respect certain acquired rights and, 
besides, to respect the judicial acts and official titles emanating from the 
competent Turkish authorities. Said rights and titles ‘‘shall be respected 
and held inviolable until there is legal proof to the contrary.” Article 11 
imposes upon Bulgaria the obligation to recognize without any restriction 
the right of land ownership in the ceded territories under the Turkish law 
concerning urban and rural realty. 

In the present case, the defendant admitted itself bound, by virtue of an 
international agreement, to respect the acquired rights referred to in Articles 
10 and 11. There is no divergence of opinion, therefore, on the validity of 
the principle itself. It is the opinion of the defendant, apparently, that, 
under these circumstances, there exists no dispute according to the last para- 
graph of Article 181 of the Treaty of Neuilly. 

It is evident that this interpretation of the relevant texts is too restricted. 
When an international convention imposes upon one of the contracting 
parties the obligation to respect acquired rights and to recognize official 
titles until legal proof to the contrary, a general refusal to conform to the 
rule embodied in the treaty may evidently constitute a violation of that ob- 
ligation. But this violation can take other forms as well. It may also con- 
sist of a refusal to recognize in a given case the validity of a law, under the 
pretext that the law has not been sufficiently proved. The adoption by 
Bulgaria of an attitude implying the refusal of the Bulgarian authorities to 
respect the presumption in favor of the acquired rights and Turkish official 
titles, provided for in Article 10, may evidently constitute a violation of that 
article. In the present case, the Bulgarian authorities have denied the 
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claimants the right to avail themselves of the presumption created by 
Article 10. The Bulgarian Government now maintains that it had special 
reasons for its refusal. This question belongs to the main point of the dis- 
pute and will be considered later. But the Bulgarian Government cannot 
withdraw from the examination of the Arbitrator the question of whether or 
not it was justified in refusing to recognize the contracts and titles of owner- 
ship produced by the claimants. 

It may be noted, however, that, in exercising the jurisdiction created by 
Article 181 of the Treaty of Neuilly, the Arbitrator will examine, as inci- 
dental only, the question of the actual existence of proprietary or other rights 
in respect to Turkish legislation (cf. judgment No. 7 of the Permanent Court 
of International Justice, page 42). But he cannot evaluate the attitude of 
the defendant in regard to provisions 10 and 11 without considering to a 
certain extent the questions of the existence, according to civil law, of the 
rights invoked by the claimants. 

The Bulgarian Government also relied upon the well-known principle of 
international law of prior exhaustion of local remedies. When, following the 
occupation of the territory by the Bulgarian troops in 1912 and 1913, the 
Bulgarian Forestry Administration took possession of the disputed forests, 
it considered them as Turkish domanial property, destined to become the 
property of the Bulgarian State by the final annexation of the territory. The 
possession of the Forestry Administration having been thus established, the 
individuals claiming rights in the forests should, according to the defendant, 
have asserted their rights in the usual legal way by resorting to the Bulgarian 
courts of competent jurisdiction. The demands of the claimants are there- 
fore hardly justified on their face. The Bulgarian Government alleged, 
moreover, that the titles produced by the claimants are tainted with irreg- 
ularities of form so obvious that they could not be considered as establish- 
ing the so-called acquired rights. This fact constitutes an additional 
reason for considering the question as belonging to the jurisdiction of the 
national courts. 

On the Greek side, on the other hand, the special aspects of the present 
dispute are insisted upon. The rule of exhaustion of local remedies cannot 
be pleaded in the present case against the Greek Government, first, because 
recourse to national courts offers the claimants no possibility of obtaining 
justice, these tribunals being bound on the matter by Bulgarian national 
legislation, and next because Article 181 of the Treaty of Neuilly carries the 
implicit exclusion of the rule. Concerning the Bulgarian national legisla- 
tion, the plaintiff cites the law of 1904 which renders useless all recourse to 
Bulgarian courts. 

The objection here considered is not justified either, and for several 


reasons. 
First of all, under the legal presumption embodied in Article 10 of the 
Treaty of Constantinople, the Bulgarian Forestry Administration could not 
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refuse to recognize the rights and titles of the claimants without “legal proof 
to the contrary.”” The exception of exhaustion of local remedies would 
have more foundation if the Forestry Administration had itself taken the 
initiative in a suit against those holding title and this action had been pend- 
ing, or even if the Bulgarian Government had raised this objection so that 
it could later institute a legal action before those tribunals against the parties 
allegedly entitled. But the Bulgarian Government has in no way mani- 
fested such an intention. Under these circumstances, it is the duty of the 
Arbitrator to declare that, in case the Bulgarian Government had wished to 
contest the validity of the contracts and titles produced, their annulment, 
except in case of manifest irregularities of form, could have been brought 
about only by judicial decision (cf. Judgment No. 7 of the Permanent Court 
of International Justice, page 42). The examination made by the administra- 
tive authorities was not sufficient to satisfy the requirement of Article 10, 
according to which the presumption shall prevail ‘‘until legal proof to the 
contrary.’ Moreover, the Bulgarian Government itself admitted—see the 
text of the note verbale addressed on January 10, 1925, to the Greek Legation 
at Sofia, cited above—that the Ministry of Agriculture which examined the 
titles of the claimants “is not a tribunal which can pass upon the validity 
of titles of ownership.”” The rule of exhaustion of local remedies is necessar- 
ily restricted in its application by the establishment in the terms of the 
treaty of said legal presumption. 

Besides, the rule of exhaustion of local remedies does not apply generally 
when the act charged consists of measures taken by the government or by a 
member of the government performing his official duties. There rarely 
exist local remedies against the acts of the authorized organs of the state. 

To this consideration the plaintiff adds another. The Ministry of Agri- 
culture, in proceeding definitely to confiscate the forests, relied upon the 
above-mentioned Bulgarian law of 1904 according to which all the yailaks 
were to be considered as domains of the state. Considering that this law 
was not modified so as to admit of the application of a special régime in the 
annexed territories, the claimants had reasons for considering as useless any 
action before the Bulgarian courts against the Bulgarian Treasury. 

The conclusion from the foregoing considerations is that the objection on 
the ground of incompetence and of inadmissibility of the Greek claim must 
be overruled. 


It is proper to consider next the competence of the Greek Government to 
act in behalf of the brothers Tevfik and Hakki Ahmed who acquired Bul- 
garian nationality in 1913. 

On this question the defendant has drawn up an exception thus 


worded: 
That in any case, it (that is, the demand of the Greek Government) 
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cannot be entertained in so far as concerns the participation of the 
brothers Tevfik and Hakki Hadji Ahmed, and the Bulgarians Peter 
Sallabacheff, Minko Semerdjieff and Pantcho Apostoloff. 


Of the two questions thus mentioned, only the first has a preliminary char- 
acter and will be treated here. The defendant denies that the Greek Gov- 
ernment can act as protector of the Ahmed brothers in this case. On the 
other hand, the plaintiff claims nothing for the benefit of the three Bulgarian 
associates, and the defendant’s exception therefore only has the result of 
reducing the eventual shares of the other associates in a sum corresponding 
to the financial interests of the Bulgarian subjects in the forestry enterprise. 

The two parties argued at some length the nationality of the brothers 
Tevfik and Hakki Hadji Ahmed, upon which they hold rather divergent 
opinions. However, they are agreed that in 1918 the brothers were both 
Bulgarian subjects. At the time of the act complained of—the alleged con- 
fiscation of the forests—they were therefore undeniably nationals of the 
country which took the steps charged. Under these circumstances it is not 
admissible, according to common international law, to admit the right of the 
Greek Government to present claims in their behalf for these injurious acts, 
inasmuch as the latter were caused by their own government. “By taking 
up the case of one of its subjects and by resorting to diplomatic action or 
international judicial proceedings on his behalf, a state is in reality asserting 
its own right—its right to ensure, in the person of its subjects, respect for 
the rules of international law.” (Judgment No. 2 of the Permanent Court 
of International Justice, page 12.) This being so, Greece cannot base a 
claim on the fact that a Bulgarian national was injured by confiscatory 
measures on the part of the Bulgarian Government, even though he later 
became a Greek subject. Neither is there ground for interpreting Article 181 
of the Treaty of Neuilly and the provisions of the Treaty of Constantinople 
to which that article refers, as extending to such a degree the right of the 
Greek Government to undertake the diplomatic and legal protection of 
persons acquiring Greek nationality as a result of various recent peace 
treaties. 

The conclusion is that the reclamation of the Greek Government cannot 
be entertained as regards the two claimants Tevfik and Hakki Ahmed. 


IV 


The Bulgarian Government has requested the Arbitrator, as an exception 
(under No. 5) to 
Exclude from the present case the claims pertaining to the forest- 


pasturage Kara-Bouroun and to those parts of the yailaks Gougouche, 
Chabanitza and Toursounitza which are situated in Greek territory. 


On this point the defendant declared that the forest of Kara-Bouroun was 
situated in a region in dispute between the Bulgarian and Turkish Govern- 
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ments before the wars of 1912-13. In the opinion of the Bulgarian Govern- 
ment, this region was part of the territory formerly Bulgarian. In support 
of its allegation, the defendant produced a letter issued from the Forests and 
Hunting Section of the Bulgarian Ministry of Agriculture and Public Lands, 
dated August 12, 1932. It states particularly: 


Concerning the forest in the yailak Kara-Bouron, this forest, situated 
west of the former Turco-Bulgarian frontier and forming part of the 
State Forest of Foténe, has always been, as well before the Balkan War 
as at the present time, in the possession and under the administration of 
the Forestry Office of Foténe, District of Pechtera. 


There was also produced a letter from the Bulgarian General Staff, dated 
August 16, 1932, in which it is declared that the said lands of Kara-Bouroun 
have always been a part of Bulgarian territory and have been guarded by 
Bulgarian troops. A map published in 1907 by the General Staff, a copy of 
which was introduced during the argument, confirms that the frontier was, 
according to Bulgarian opinion, laid out in the manner indicated thereon. 

The plaintiff maintains that the fact that the territory was in dispute be- 
fore the conclusion of the treaty is not important, and that it did not actually 
belong to Bulgaria except by virtue of the treaty. 

In view of the precise data furnished by the Bulgarian Government on 
this question, and in view of the limits upon the jurisdiction of the Arbitrator 
laid down by Article 181 of the Treaty of Neuilly, the Arbitrator is of opinion 
that the plaintiff has not proved its right to bring before him a claim against 
the Bulgarian Government on the subject of the rights of Greek citizens in 
the forest of Kara-Bouroun. 

As to the other three forests which are partly situated in Greek territory, 
the plaintiff denied the allegation of the defendant, but maintained, in addi- 
tion, that the quantity of wood sold in accordance with the cutting contracts 
could have been obtained in any case in Bulgarian territory. The Arbitrator 
could not, in view of this latter possibility, allow the Bulgarian objection as 
a preliminary exception. 

V 

The defendant presented, in the form of an objection of inadmissibility, 

a request to remove from the case the claim of the plaintiff concerning the 


fourteen yailaks in which claimants allege rights of exploitation. 
This point, which is rather a question of substance, will be considered later. 


B. ON THE MAIN ISSUE 


I 


In declaring admissible the reclamation of the Greek Government, the 
Arbitrator has not taken a final position concerning the existence of the ac- 
quired rights claimed by the plaintiff on behalf of its nationals. The pre- 
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liminary question includes in effect the jurisdiction of the Arbitrator as it 
has been established by the provisions of Article 181 of the Treaty of Neuilly. 
The conclusion to which the Arbitrator has come in the first part of that 
judgment is that the defendant is not justified in withdrawing from the con- 
sideration of the Arbitrator the question whether or not the acquired rights 
of certain Greek subjects have been violated. In the opinion of the Arbi- 
trator, that is not a question which is within the exclusive jurisdiction of the 
national courts of Bulgaria. The rule of prior exhaustion of local remedies 
cannot be invoked in the case as a defense intended to prevent the examina- 
tion of the main point of the dispute. It is the Arbitrator’s function to 
judge whether or not the attitude of Bulgaria towards the parties in interest 
implies, on the part of that country, a failure in its international obligations 
contained in Article 181 of the Treaty of Neuilly. 

The general argument of the defendant concerning the jurisdiction of the 
Arbitrator being thus rejected, it remains for the Arbitrator to consider in 
order each of the claims presented by the plaintiff. First, however, it will be 
proper to consider certain questions, raised by either one or the other of the 
parties in the course of the case, which concern all the claims, or most of 
them, and are therefore of a rather general character. 


II 


It follows from the preceding arguments that the Greek Government 
bases its claim on the fact that the Bulgarian Government took possession of 
several forest tracts in which Greek nationals held certain rights and declared 
them state property. When the Bulgarian Forestry Administration took 
possession of them—which appears to have taken place in February, 1913— 
a state of war existed between Bulgaria and the Turkish Empire. It has 
been stated on the part of Bulgaria that there was then no ground for sup- 
posing the existence of private forests. No claim was asserted before the 
last half of 1914. The claimants having brought their complaints to the 
attention of the proper authorities, the Bulgarian Ministry of Agriculture 
and the special commissions appointed by it for this purpose submitted them 
to a scrupulous examination. It was not until 1918 that the inquiry was 
completed. A letter from the Minister of Agriculture, dated September 20, 
1918, gave notice of the final decision to treat the disputed forests as public 
forest lands. 

The Bulgarian Government now declares that that measure was proper, 
chiefly because the forests had, according to Turkish legislation, the character 
of public domains in which individuals could generally have no other rights 
than a very restricted right of enjoyment (right of pasturage). Private 
owners of yailaks (public pasture land placed at the disposition of private 
cattle) could not, according to the opinion of the defendant, exploit the trees 
thereon. These yailaks, according to this argument, were in the category 
of real property, denominated miri in Turkish terminology, as distinguished 
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from that called mulk, that is to say, realty owned by individuals with full 
rights of ownership. 

That question constituted the main subject of the inquiry undertaken by 
the commissions appointed by the Minister of Agriculture of Bulgaria to ex- 
amine the claims. The first of these commissions, according to a procés- 
verbal of January 22, 1916, arrived at the conclusion that the proprietors 
(possessors), of the yailaks are at the same time owners (possessors) of the 
natural forests situated within the limits of these yailaks, and that in order 
that they should be treated as such it was sufficient for them to present 
either the procés-verbal of the execution of the judicial inquiry and the formal 
decision, or other documents stating that the judicial inquiry had been 
completed and that the fixation of the tax Orman Resmi (a kind of tithe on 
forests) had been proceeded with. The second commission, according to the 
procés-verbal of May 10, 1917, made a similar decision. In its opinion, the 
judicial inquiry and the fixation of the Orman Resmi tax serve to confirm 
the right of possession (ownership) and of enjoyment of the yailaks in the 
forests to the proprietors to whom titles of possession of yailaks had been 
delivered, thus legally modifying the very nature of the property which is 
thus transformed from yailaks into forests. The result is that the com- 
missions admitted the possibility of the existence of private rights in the 
trees growing in a yailak, although private rights of this kind can be con- 
ceded only in pursuance of a special procedure and on the basis of an inquiry 
undertaken by the competent authority. 

In finally declaring on September 20, 1918, that the disputed forests were 
to be treated as public forests, the Bulgarian Minister of Agriculture did not 
rely upon the Turkish law in force in the territory before annexation, but on 
the Bulgarian Forest Law of 1904: “In conformity with Art. 1 of the Forest 
Law, all the yailaks within the limits of your district are property of the 
state.” 

In the note verbale addressed on January 10, 1925, to the Greek Legation 
at Sofia by the Ministry of Foreign Affairs of Bulgaria, mention is likewise 
made of the fact that the Bulgarian State had taken possession of the forests 
in dispute conformably to Article 4 of the Bulgarian Forest Law. Nor did 
this note invoke the Turkish law in force prior to the annexation. 

It may be noted here that one of the commissions above mentioned ex- 
pressly pointed out certain differences existing between the Bulgarian law as 
applied by the courts, on the one hand, and the Turkish law, on the other, 
in regard to the treatment of realty of the kind in question. 

It may be concluded from the lengthy discussion which took place in the 
course of the case on the question whether the disputed forests had the char- 
acter of mulk or of miri, that the Bulgarian thesis is accurate as regards the 
assertion that the properties were miri lands and not mulk lands. But it was 
proved on the part of Greece that individuals could also, under Turkish 
law, obtain concessions of miri lands with rights so extensive that they were 


| 


794 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


permitted to utilize or even dispose of the timber growing thereon. The 
question whether it is necessary to characterize as a right of ownership the 
legal situation of the possessors of yailaks who have duly secured such ex- 
tensive rights seems to be a rather theoretical one. This is confirmed by a 
letter of the Ministry of Foreign Affairs of Turkey to the Bulgarian Legation 
at Ankara, dated August 18, 1932, in which the following passage appears: 
Those persons having a right of ownership in property in the cate- 
gories of miri and vakouf enjoy all the rights recognized by the law in 
every owner of mulk property. They also possess, equally with the 
latter, the free and entire disposition of this property and consequently 
can alienate it, pledge it as security, bestow it as a gift; and on their de- 
cease this property passes into the ownership of their legal heirs. This 
property cannot return under the administrations of the Miri or of the 
Vakouf except only in the cases provided by law and notably in the case 
of escheat. Likewise, these administrations have no legal right to re- 
enter into possession of this property in any other guise. The fact 
that this property has been recorded in the land register or indicated in 
the title deeds as Miri, Vakou or Mulk could not give rise to any dis- 
tinction between them as to the right of disposal of such property. 


It may be mentioned that the Mixed Commission on Greco-Bulgarian 
Emigration was confronted with the same problem and that in 1929 it 
decided to consider the forests situated on the yailaks as private property. 

The conclusion of the Arbitrator is, therefore, that according to Turkish 
law, the possessors of yailaks could have been in a legal situation essentially 
similar to that of an owner and consequently could have had the right to use 
and dispose of the trees. The Turkish law in force in the annexed territory 
before 1913 did not forbid the concession to private persons of rights in the 
timber growing on the yailaks. Under these circumstances, it is not indis- 
pensable to the settlement of the present dispute to decide the point of 
whether these rights must be considered rights of full ownership or rather as 
in the nature of a permanent usufruct. 


III 


As said above, the defendant formulated a preliminary exception request- 
ing the Arbitrator to hold 


That even reduced to the interests of the Greek nationals only, Ath. 
Christophacopoulos, Jani Doumas and Demétre Kehaya, the claim 
cannot be entertained as to the fourteen yailaks in which claimants 
allege they have concessions for exploitation. 


We will now proceed to consider this exception, which touches on a rather 
basic question. 

The defendant asserts that the claims of the plaintiff founded on the four- 
teen cutting contracts made by claimants with the owners of certain forests, 
could not be very well based upon the juridical nature of cutting rights, 
for such rights include only personal obligations toward the grantee and not 
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rights of property or other real rights. The measures of the Bulgarian Gov- 
ernment were therefore aimed at the proprietors and not directly at the per- 
sons holding the right to cut. If the rights in question are personal obliga- 
tions, the action of the claimants should be directed against their grantors, 
and the Greek Government has no direct recourse against the Bulgarian 
Government. The defendant refers on this point to a clause inserted in the 
contracts, according to which the “‘vendor’’ agrees to take all useful and 
proper measures to remove any obstacles which might later arise to injure 
his property rights. Added thereto is the following passage: 
In case he cannot succeed in so doing, and it is shown that all the 
rights of the vendee are destroyed, the vendor agrees to indemnify the 


vendee for all the damage suffered by the latter, without recourse to 
any protest or questioning whatsoever. 


The plaintiff asserts in rebuttal that the cutting contracts imply the sale 
of the trees and that the buyer must be considered as the owner. The 
clause in the contracts cited above does not mean that the obligation im- 
posed by it upon the grantor is the only possibility open to the parties hav- 
ing the rights in question. The latter were, as owners of the trees, victims 
of confiscatory measures taken by the Bulgarian Government. 

The two parties have developed in detail the reasons working in favor of 
both theses. The Arbitrator has concluded that the rights of cutting of the 
kind in question—rights not recorded in the land register—belonged under 
Turkish law to the domain of personal contract rights. 

It remains then to determine whether the legal nature of the cutting rights 
prevents the Greek Government from presenting claims based on inter- 
national law. 

It should first be recalled that the right of a state to assert claims under 
common international law is disputed in cases of the kind here in question. 
According to one generally accepted opinion, a claim can be made not only 
in case of violation of property rights resulting from measures taken by the 
authorities of another country, but also, for example, when the claimant 
possesses in a foreign country a mortgage on realty or on a ship which has 
been confiscated. But generally, in a case in which the demand of the 
claimant is based, for example, upon the fact that his debtor in the foreign 
country has become insolvent as a result of confiscation, diplomatic inter- 
vention or action before an international tribunal based on common inter- 
national law will not be allowed (cf. Borchard, Diplomatic Protection of 
Citizens Abroad, 295-300). 

There are frequently found in international treaties provisions for the pro- 
tection of rights other than real ones. Several instances may be cited in the 
peace treaties concluded following the last World War. 

In the present case it is a question of the interpretation of Article 181 of 
the Treaty of Neuilly and of Article 10 of the Treaty of Constantinople. 
The first of these two articles speaks of “private rights,’ and the second of 
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“acquired rights.’ Article 11 of the Treaty of Constantinople enunciates, 
moreover, a special rule concerning “‘property rights in land.” It seems 
necessary, because of the context, to interpret the first two expressions as 
not limited to real rights. Hence, if, after the annexation of the territory 
in dispute, the Bulgarian Government had promulgated a law annulling, for 
example, all the personal contract rights acquired before the annexation 
in relation to the inhabitants of the territory, that law would have to be con- 
sidered as incompatible with Article 10 of the Treaty of Constantinople. 

Concerning the cutting rights, it can be said that they are not entirely 
annulled since the subsidiary right to an indemnity accorded the parties in 
interest by the grantors in the cutting contracts has not, so far as known, 
been abrogated. Some doubts may therefore arise as to the competence of 
the Greek Government to interpose in behalf of persons holding cutting 
rights. It is also possible that, according to Turkish law, rights of cutting 
were so precarious that a regular cession of the realty to a new owner would 
have resulted in the impossibility of asserting the cutting right against the 
latter by transforming it into a right to indemnity against the grantor. 
This point was not entirely clarified during the hearings. But, in the present 
case, the Bulgarian Minister of Agriculture prohibited all further cutting, 
with full knowledge of the claims of the contending parties, giving as the sole 
reason the fact that the forests were state property according to the Bul- 
garian Forest Law of 1904. The Bulgarian Government therefore took a 
step directly aimed at the rights of cutting as well, and based on the un- 
justifiable ground that the concession of that kind of rights was not allow- 
able because the forests were the property of the state. Under these cir- 
cumstances, it can hardly be doubted that the attitude of the Bulgarian 
Government concerning the cutting rights was incompatible with the re- 
spect for “acquired rights’”’ imposed upon Bulgaria by Article 10 of the 
Treaty of Constantinople. 


IV 


The defendant made several observations on the subject of the proofs 
introduced by the plaintiff in support of the right of the claimants in the 
forests. The documents produced were, in its opinion, filled with such 
manifest irregularities that they could not uphold the presumption of the 
existence of the alleged rights of the claimants. 

First, it is proper to make an observation of a general kind as to the nature 
of the titles of ownership produced by the claimants. As was mentioned 
above, the claimants sought to prove their rights of ownership in the forests 
—either those of the persons who granted the cutting rights to the claimants 
or those of the latter themselves—by invoking a species of documents called 
“certificates of ownership in place of definitive titles.” No original title of 
ownership or of possession (tapou) was produced. Nor does the defendant 
think it very probable that all the originals without exception were lost; it 
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advances the hypothesis that the tapous were not produced because they 
contained references disadvantageous to the allegations of the claimants. 
On the subject of the certificates produced, the defendant remarks that they 
are a hitherto unknown and unused form of proprietary titles. It was by 
virtue of a special decision of the Grand Vizier of May 1, 1329 (1913), that 
the Turkish authorities issued these certificates, which were not in use prior 
to that time in Turkey, and then only for real property situated in the terri- 
tories taken away from the Turkish Empire after the Balkan War. Hence 
the Government of Constantinople at the time of that decision of the Grand 
Vizier in fact no longer exercised authority in the territories occupied by the 
Allied Powers. Under these circumstances, the Bulgarian Government 
denies that the acts and decisions of the Turkish authorities of Constantino- 
ple have any effect in relation to the territories under Bulgarian occupation 
and jurisdiction. 

While admitting that the new form of titles of ownership was not in use 
in 1913, the plaintiff maintains that even after the occupation or annexation 
of the territory by Bulgaria, the Turkish authorities retained the right to 
determine the form of the certificates confirming the rights in real property 
which such persons had acquired in the past under the Ottoman régime. 

The Arbitrator agrees with the opinion in that regard expressed by the 
plaintiff. The obligation assumed by Bulgaria to respect official titles 
emanating from the Turkish authorities implies the obligation to recognize 
the certificates of ownership duly issued by the competent Turkish authority 
on the basis of the Turkish land register in which the property was recorded. 

But the defendant raises objections likewise in regard to the content of the 
certificates. Relying upon an attestation issued by a Turkish official upon 
whom it devolved to keep the land title register, it asserts that the certificates 
contain certain indications not conforming to the register. This inaccurate 
information in the certificates relates, on the one hand, to the juridical na- 
ture of the forests and, on the other, to their extent. Thus one finds in 
certain certificates the indication that the forests had the character of mulk 
(full ownership), while the register does not contain such an indication at all, 
but contains others according to which the forests are miri land. In addi- 
tion, certain certificates mention ‘forest,’ while the register designates the 
same property only as “‘yailak’’ (pasturage land). 

The Arbitrator does not see any reasons for him to cast doubt upon the 
accuracy of the defendant’s allegation concerning the non-conformity on 
certain points of the certificates with the land title register—being based 
upon the attestation of a Turkish official, and obtained through the Ministry 
of Foreign Affairs of Turkey. However, it seems probable that it was the 
competent Turkish authority who inserted the information in question in 
the certificates at the time of their issuance. If the Bulgarian administra- 
tion had thought that the certificates were falsified it could at any time, by 
bringing action before the proper Bulgarian court, have called for a judicial 
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decision concerning their validity or their probative value. It appears, 
however, that the allegation of falsity was formulated only during the present 
litigation. 

It is nevertheless decisive that the certificates produced by the defendant 
on the subject of the contents of the land title register confirm the fact that 
in essential points these titles are in conformity with the land register. In 
view of the conclusion to which the Arbitrator came above on the question of 
the difference existing between mulk and miri according to Turkish law, de- 
cisive importance should not be given to the question whether one or the 
other of these terms was employed in the register for the property in dispute. 

1. Concerning the forests of Kavgali and Tchakmakli, the plaintiff 
asserted the right of ownership for Christofacopoulos and Tevfik, relying 
upon six “certificates of ownership in place of definitive titles.”” No con- 
tract of sale was produced. The certificates establish the fact that the 
grant of the right of ownership was recorded in the land register in May, 
1913. The defendant called attention to the fact that the acquisition of the 
right of ownership took place after the Bulgarian occupation of the territory 
in which the forests are situated and in violation of the proclamation of 
King Ferdinand of December 1, 1912, providing as follows: 

On and after the day of occupation it is forbidden to enter into con- 
tracts or transactions of any sort whatever dealing with immovable 
property located in the occupied territories. 


All instruments concluded after the 5th of October, 1912, are held 
void at law. 


It is evident that the certificates of ownership lose their probative value 
as proofs of acquired rights if it appears from them that the cession of those 
rights took place at a time when such cession was not allowed. The ques- 
tion therefore arises whether there are grounds for taking into consideration 
the proclamation of King Ferdinand from the point of view of international 
law. 

The Treaty of Constantinople provides that “rights acquired previous to 
the annexation of the territories . . . shall be respected.”” We should com- 
pare with this text the declaration annexed to the treaty, in which the 
Turkish Government declares as follows: 

In regard to Article 10 of the treaty, the Imperial Ottoman Govern- 
ment declares that it has not consented, since the occupation of the 


ceded territories by Bulgarian forces, to transfers of rights to individuals 
for the purpose of limiting the sovereign rights of the State of Bulgaria. 


The terms of Article 10 of the Treaty of Constantinople might lead to the 
conclusion that Bulgaria engaged to respect rights acquired in the territory 
in question before the entry into force of the treaty. At that time only did 
the sovereignty pass definitively to Bulgaria. The word ‘“annexation’’ is 
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not so exact, however, that it necessarily excludes an interpretation fixing 
the crucial moment at a prior date. It should be noted that the Treaty of 
Athens of November 1/14, 1913, between Turkey and Greece (Article 6), as 
well as the Treaty of Stamboul of March 1/14, 1914, between Turkey and 
Serbia (Article 5), contain the word ‘‘occupation”’ instead of “annexation” 
in the text of the corresponding provisions. The two allies of Bulgaria in 
these two treaties with Turkey did not engage to respect rights acquired 
after occupation. This fact is not without importance in the interpretation 
of the Treaty of Constantinople, since it is hardly likely that the contracting 
parties would have wished to make a distinction on this point between the 
treaties. Besides, it should be noticed that the Treaty of Constantinople 
does not invalidate the proclamation of King Ferdinand but, on the con- 
trary, contains in an annex a declaration tacitly expressing the same idea as 
the proclamation in regard to grants of property by the Turkish Government 
to private individuals. 

Exclusive of the argument concerning the meaning of the word “‘annexa- 
tion” in Article 10 of the Treaty of Constantinople, an argument which 
touches on the preliminary question of the competence of the Arbitrator, a 
still more definite conclusion may be arrived at by other means. Bulgaria 
promised to respect rights validly acquired before the annexation. The 
aforesaid proclamation of King Ferdinand forbade grants of realty. If this 
prohibition was legally valid, the acquisition in May, 1913, of the two for- 
ests now in question is not valid. One may set aside here the question of 
how this problem should be considered from the point of view of common 
international law. But it is important to establish that Turkey, by the 
Treaty of London of May 17/30, 1913, previously alienated her sovereignty 
over this territory in favor of the Allied Powers, that is, Bulgaria, Greece, 
Montenegro and Serbia. It is true, as the plaintiff pointed out, that the 
Treaty of London was never ratified and its provisions were modified in part 
by later treaties. But a provision of the Treaty of Constantinople declares 
that the provisions of the Treaty of London are to be enforced in regard to 
the Imperial Turkish Government and the Kingdom of Bulgaria in so far 
as they are not abrogated or modified by the stipulations of the Treaty of 
Constantinople. It follows, in the opinion of the Arbitrator, that the 
proclamation of King Ferdinand had full legality for the territory, at least 
from the date of the signature of the Treaty of London. It has not been es- 
tablished by the plaintiff that the sale took place prior to that date. 

It may be presumed also, with reference to what has been said above, 
that the expression “annexation” in Article 10 of the Treaty of Constanti- 
nople contemplates a date which is not subsequent to May 17/30, 1913. 

As a result of the foregoing, the plaintiff cannot base any claim in favor of 
the claimants on a right of ownership acquired in these two forests. 

2. With regard to the forests of Barakli and Madjarli, the defendant main- 
tained that they were acquired by Christofacopoulos and Tevfik by contract 
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of sale drawn up on April 1, 1914, before the second notary at the court of 
first instance of Sofia. The plaintiff, however, could not produce any other 
proofs of the acquisition of proprietary rights except a copy from the register 
kept by the aforesaid notary showing that a contract of sale concerning a 
forest was entered into on the above-mentioned day by Christofacopoulos 
and Tevfik and certain designated persons, and certificates of ownership 
delivered for the vendors and other persons concerning the two forests. On 
the Bulgarian side, it was pointed out that the contract of sale was not pro- 
duced and that, in any case, it did not fulfill the condition required by 
Bulgarian law by which the grant of real property must be made by notarial 
deed drawn up by the notary under whose jurisdiction the property is located, 
under penalty of being void. On the Greek side, the opinion was expressed 
that a deed to which the signatures of the contracting parties are legalized 
before a notary, and which is copied in the notary’s book, takes on the char- 
acter of a notarial deed. Moreover, in case the Arbitrator decides that the 
bare ownership of these two forests was not transferred to the claimants, 
due to an irregularity of form, the plaintiff bases its claim on a prior contract 
for the purchase of the wood cuttings from these forests. 

The results of this recital is that the plaintiff has produced no title of 
ownership nor any other conclusive proof concerning the two forests of 
Barakli and Madjarli. The legal presumption of acquired property rights 
is therefore not established. In this case there is still less proof of a right 
acquired before the annexation of the territory and consequently falling 
within the jurisdiction of the Arbitrator. The exploitation contract like- 
wise invoked by the plaintiff was concluded March 16, 1908, for a period of 
ten years from the beginning of the cutting, without right of renewal. Ac- 
cording to the very terms of the contract, it must have expired in 1918. 
Under these conditions it could not serve as the basis for a claim. 

3. In regard to the forest of Gougouche, the plaintiff maintained that 
Tevfik acquired ownership of it in January, 1908.2. In support of this allega- 
tion plaintiff invoked a certificate showing that Tevfik is the owner of the 
forests and that a statement to that effect was entered in the land register in 
January, 1908. The certificate was delivered September 21, 1913. Certain 
observations were made on behalf of Bulgaria in regard to the certificate. 
And it must be admitted that the certificate contains certain irregularities. 
Under the heading ‘Explanation of reasons for drawing up the title,” the 
following information is found: 


Copy taken from the official records on written demand of Tevfik 
Effendi who, in his quality as lessee duly established by certificate, re- 
quested the delivery of this copy, pleading the loss of the original in his 
possession delivered in January 1326, based upon entries inscribed at 
that date by purchase from Edhem Effendi. 


2 The plaintiff dates its title from ‘1324-1909” and an expert’s report from 1325-1910.” 
It appears, however, that it should have placed the dates at “1324-1908” and 1325-1909.” 
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In this note Tevfik is designated as “lessee,’’ while he is named “‘owner’”’ 
in another place in the same certificate. Neither does the year 1326 (1910) 
indicated in the certificate conform to another statement made in the certifi- 
cate according to which the acquisition of the right of ownership by Tevfik 
was registered in 1324 (1908). It appears, however, from the copy of the 
register produced by the defendant that the entry was made in 1908. In 
one (copy of a) “‘letter of specification”’ of September 5, 1325 (1909), Tevfik 
is likewise designated as the owner entered in the register. Another in- 
accuracy in the certificate, it appears, is the indication of the area as 140 
ancient dewunums while the register shows the figure 40. 

In spite of the irregularities pointed out on this subject, the Arbitrator is 
of the opinion that the documents produced ought to have been recognized 
by Bulgaria as titles of ownership until proof to the contrary by judicial 
means. In refusing to recognize these titles the defendant, therefore, failed 
in its international engagements. 

4. Concerning the forest of Toursounidja, the defendant observed that 
no cutting contract was produced. It objects therefore to this claim being 
taken into consideration. The plaintiff alleges that the contract was lost, 
but submits at the same time that its existence is sufficiently established by 
the tenor of the titles of ownership appertaining to this forest. 

It is true that Tevfik is designated in these deeds as “‘the lessee of the 
forest,” a status “duly proved by certificate.’’ But, on the other hand, 
there exists no information concerning the content of the contract. The 
plaintiff has not proved therefore that the defendant failed in its obligations 
concerning respect for acquired rights, or rather concerning the rule of pre- 
sumption contained in Article 10 of the Treaty of Constantinople. The 
Arbitrator is therefore obliged to reject the claim presented on the subject of 
this forest. 

5. The contract produced by the plaintiff concerning the cutting rights in 
the forest of Hamam-Bounar was drawn up on February 7, 1910, for a period 
of five years, without the privilege of renewal. This contract does not pro- 
vide for the sale of a fixed quantity of wood. Therefore, according to its 
own terms, it must have expired in 1915. The Arbitrator, therefore, cannot 
do otherwise than reject the claim concerning this forest. 

6. Concerning the other cutting rights, the defendant raised various ob- 
jections to their validity. These observations are aimed at either the in- 
competence of the alleged owner of a forest to grant a right of cutting, or at 
some irregularities in the form of the statements covering the description of 
the forests which are obligatory according to Turkish law, or else at the 
absence of a decision of the proper authorities concerning the approval of 
such statements. 

After examining all the documents concerning the various forests, the 
Arbitrator has, however, arrived at the conclusion that, there being no 
Judicial decision invalidating the alleged rights, he must proceed on the 
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presumption of their validity, assuming that no manifest and serious ir- 
regularities have been shown. 

The result of the examination of the various points at issue may be summed 
up as follows: 

The defendant’s claim in regard to the forest of Kara-Bouroun cannot be 
considered (see Title IV, A) and the claims concerning the forests of Kavgali, 
Tehakmakli, Madjarli, Barakli, Toursounidja and Hamam-Bounar must be 
rejected. 

Among the claims based on the right of ownership there is ground for al- 
lowing only that concerning the forest of Gougouche. 

Among the claims based on the right of cutting for a limited time and a 
fixed quantity of wood, there is ground for allowing the following eleven, 
that is, those concerning the forests of Avanli, Olouk-Yédik, Korfanli, 
Tchal, Souloudjak, Kodja-Kargalik, Sabourdja-Alan, Bitchaktchi-Diranli, 
Chabanidja, Tilkili and Kemali-Tchoral. 

VI 

It follows from the conclusion drawn by the Arbitrator above, that the 
attitude of the defendant in regard to the claimants did not accord, as far 
as concerns certain of the forests in question, with Article 10 of the Treaty 
of Constantinople and with Article 181 of the Treaty of Neuilly. Consider- 
ing the damage thus caused the plaintiff by the defendant, the latter must be 
held to pay an indemnity. 

It was suggested in the course of the proceedings that, should the claim be 
upheld in whole or in part, the defendant should be obliged to restore the 
forests to the claimants. The plaintiff, however, left to the discretion of the 
Arbitrator the expediency of such restitution. 

The Arbitrator is of the opinion that the obligation of restoring the forests 
to the claimants cannot be imposed upon the defendant. There are several 
reasons which may be given in favor of this opinion. The claimants in whose 
behalf a claim put forward by the Greek Government has been held admissi- 
ble, are partners in a commercial organization composed of other partners as 
well. It would therefore be inadmissible to compel Bulgaria to restore 
integrally the disputed forests. Moreover, it is hardly likely that the forests 
are in the same condition that they were in 1918. Assuming that most of 
the rights in the forests are rights of cutting a fixed quantity of wood, to be 
removed during a certain period, a decision holding for restitution would be 
dependent upon an examination of the question whether the quantity con- 
tracted for could be actually obtained. Such a decision would also require 
examining and determining the rights which may have arisen meanwhile in 
favor of other persons, and which may or may not be consistent with the 
rights of the claimants. 

The only practicable solution of the dispute, therefore, is to impose upon 
the defendant the obligation to pay an indemnity. This solution also en- 
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counters serious difficulties by reason of conditions peculiar to the instant 
case. 

Here may be discussed a preliminary objection raised by Bulgaria, which 
was not considered along with the other objections because it belongs rather 
to the main issue of the dispute. The defendant alleged that the demand 
‘dg not admissible in so far as concerns the participation of the Bulgarians 
Pierre Sallabacheff, Minko Semerdjieff and Pantcho Apostoloff.” 

As was remarked before, this objection implies the obligation, in calculat- 
ing the final indemnity, to deduct the shares which would have reverted to 
the three persons above mentioned according to the partnership contract. 
Of these three persons, Apostoloff’s share would be ¢ of the net profits of 
three forests, while the share of the other two would be that indicated in the 
partnership contract. On behalf of Greece it was observed, as mentioned 
above, that the participation of Apostoloff was subject to certain conditions 
which were not fulfilled, and that, besides, Apostoloff was not authorized to 
receive any profit in case the Bulgarian Government did not recognize the 
rights of the claimants in the forests. As regards Semerdjieff, the plaintiff 
asserted that he was excluded from the partnership and therefore did not 
possess any share in the assets of the company. 

In regard to Sallabacheff, the plaintiff alleges that a right could not be 
claimed in his behalf unless the company established in Bulgaria had itself 
acquired as an entity ownership of the five forests and the wood cuttings de- 
rived from the fourteen exploitation contracts. According to the plaintiff, 
the Dospath-Dagh Company, although regularly organized, never actually 
existed because the capital fund provided for in the contract was never es- 
tablished. It never realized on the capital assets promised by the partners, 
and for that reason the company never became the owner of any right. The 
result is that Sallabacheff never became a participant in any capital fund. 
The plaintiff added still another consideration, that is, that the partnership 
contract concluded in Sofia in 1915, according to Article 180 of the Treaty of 
Neuilly ceased to exist following the entry of Greece into the war on the side 
of the Allies. Several of the contracting parties having become enemies, the 
contract was abrogated by operation of law. 

Taking up first this last allegation, the defendant’s observation should be 
emphasized, according to which certain exceptions are foreseen to the gen- 
eral principle of Article 180 of the Treaty of Neuilly, especially in relation to 
contracts having for their object the transfer of ownership of goods and 
effects, personal or real, in case of the transfer of the property or of the de- 
livery of the article before the parties became enemies. As the defendant 
also asserted, the Dospath-Dagh Company did not consider itself as having 
been dissolved by the Treaty of Neuilly. The claim presented December 
22, 1921, against Bulgaria before the Greco-Bulgarian Mixed Arbitral Tri- 
bunal was made in the name of the partners in the Dospath-Dagh Company, 
Limited. The diplomatic representations of the Greek Government were 
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likewise made in behalf of the stockholders and representatives of the com- 
pany. The existence of a number of proofs of the functioning of the company 
even after the World War does not permit the Arbitrator to hold, against 
the denial of the defendant, that the company had legally ceased to exist. 

If the argument of the plaintiff were upheld on the subject of the abroga- 
tion of the partnership contract, the consequence would be perhaps, in addi- 
tion, the total or at least partial collapse of the foundation of the claims. 
The defendant has observed in this connection that, according to the point 
of view just indicated, one could not understand on what ground would be 
justified the claims of persons other than those whose names appear as owner- 
purchasers in the certificates of ownership or as owners of concessions in the 
exploitation contracts. One can image still other consequences of the argu- 
ment for the abrogation of the partnership contract. But there is no reason 
for discussing this eventuality in more detail. 

And while on the subject of the claims made in the present proceeding, 
this is the place to examine the question as to what persons are to be con- 
sidered as shareholders in the assets of the company, keeping in mind the 
date of the confiscation of the forests. According to the minutes of the meet- 
ing of the company held May 18, 1918, there were eight interested parties, 
namely, besides the five persons whose rights the Greek Government invokes 
in this case, the two Bulgarians, Sallabacheff and Semerdjieff, and the Turk, 
Sadik Ibrahim. Admitting that it has not been proved that any of them 
withdrew from the company before September 20, 1918, the date on which 
the forests were declared the property of the Bulgarian State, the Arbitrator 
can only presume that there were at that time eight persons interested in the 
company, in which Sallabacheff and Semerdjieff together owned 120/640 
shares and the others together held 520/640 shares. The contract contains no 
clause relating to the proportion in which each of the latter six shared in the 
company. It may be presumed, however, that their shares were equal. It 
follows that the three claimants whose interests the Greek Government is 
competent to represent in the present case hold in the company a financial 
interest corresponding to 260/640 of its assets. 


Vil 


In figuring the indemnity which it feels justified in claiming, the plaintiff 
has based its calculation as regards the exploitation contracts on certain 
admitted facts concerning the quantity of wood the claimants had the right 
to utilize according to the terms of the contract, as well as on an average price 
of 10 gold levas a cubic meter (m*) of standing wood. Concerning the forests 
as to which the claimants asserted a right of ownership, the valuation is 
based upon the extent, the density of the forest, the rapidity of the new 
growth, and the average price of the above-mentioned wood. In addition, 
payment of interest is claimed from the date on which this arbitral award 
shall have been rendered. 
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Such a method of evaluation raises some legitimate objections as to the 
value of the standing wood; it is well known that the latter is subject to very 
serious fluctuations according to contingencies, the location of the forest, the 
possibilities for use of the wood for various purposes in the industrial es- 
tablishments of that locality, the existence of means of communication, ete. 
Standing wood can, therefore, in certain places and at a certain specified 
time, have a comparatively high value, while in other places or at another 
time it will have no commercial value at all, and therefore cannot be utilized. 
It is true that the plaintiff produced some information on the sale by auction 
of various quantities of wood in the regions where the forests in litigation are 
situated, but these facts are not of sufficient probative value when evaluating 
forest lands of large extent. Moreover, this fact is accentuated by the 
enormous difference existing between the sums for which the claimants ac- 
quired their rights in the forests and those at which they estimate their actual 
value. 

The defendant has insisted upon the institution of a local survey by the 
Arbitrator in case he decides upon the payment of damages. The plaintiff 
left to the Arbitrator the duty of judging of the expediency of such an as- 
sessment by experts. The Arbitrator does not believe that it would be 
practical at the present time to proceed with such a survey, considering the 
length of time that has elapsed since the date of the seizure of the forests by 
Bulgaria, and considering the fact that considerable cutting may have been 
done in that interval for the benefit of other persons. It may also be noted 
that in most of the cases it is a matter of cutting contracts concluded for a 
definite period and that any evaluation should therefore take into account 
the question of whether the exploitation contemplated in the contracts could 
have profitably been exercised on such a scale during the time fixed. 

In the Arbitrator’s opinion this case presents several elements giving the 
impression that the acquisition of the forests in question and the conclusion 
of the cutting contracts reveal speculative characteristics in which the 
chances of success were from the beginning of the most doubtful nature. 
The location of the forests in a frontier region, as well as the uncertainty of 
political conditions at the time of the purchases, are in themselves of a nature 
to give the transactions a hazardous character. 

It is hardly possible, without taking into account these special conditions, 
to make an equitable estimate of the indemnity which should be awarded the 
Greek Government because certain of its nationals have received treatment 
incompatible with the international obligations of Bulgaria. 

It may be recalled that the claimants bought all the forests and all cutting 
rights, according to calculations of the defendant on the basis of the contracts 
produced by the plaintiff, for a total sum of 18,000 Ltqs. According to the 
plaintiff, the capital invested in the various installations for exploitation 
including the sums paid for the forests, amounted to 73,000 Ltqs. 

At the time of the conclusion of the contract of the Dospath-Dagh Com- 
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pany, Ltd., which took place several years later, February 9, 1915, an indica- 
tion of the value of the forests, as well as the equipment, was inserted in the 
contract. That value was placed at 2,600,000 levas. The value of Bul- 
garian currency at that date was, 118.50 levas to 100 Swiss frances (according 
to the comparative study of world exchange published by M. Emil Diesen). 

The claimants ultimately fixed the value of the forest enterprise a few 
months before the date when they were declared state property in 1918. 
According to the memorandum of May 18, 1918, the members of the com- 
pany decided to sell all the forests and all the exploitation rights for a total 
sum of 3,200,000 levas. At that date the current rate of the leva was, ac- 
cording to the above-mentioned authority, 158 levas to 100 Swiss francs. 

According to the general principles of international law, interest-damages 
must be determined on the basis of the value of the forests, respectively of 
the exploitation contracts, at the date of the actual dispossession, that is, on 
September 20, 1918, in addition to an equitable rate of interest estimated on 
that value from the date of dispossession. The only certified indication 
which exists concerning the value of the forests in 1918 is the sum just men- 
tioned, which is considerably higher than the purchase price but does not 
vary too much from the value indicated in the partnership contract of 1915. 
It is true that the plaintiff alleged that this price was fixed under pressure of 
the attitude of the Bulgarian authorities. But it has been emphasized above 
that the value of the rights in question was influenced by several other un- 
certain factors capable of lowering it, the same factors, moreover, which 
doubtless have been felt since the fixing of the purchase price and the value 
placed in the partnership contract. 

In the total value of the alleged rights of the claimants, estimated in 1918 
at about 2,025,000 Swiss frances, are also included the forests on account of 
which the claim of the plaintiff cannot be allowed. Therefore, there should 
be deducted from this total value, the value of four of the five forests of 
which the claimants allege they are the owners, as well as the value of three 
of the fourteen exploitation contracts. It is obviously difficult enough to 
determine, on the basis of the information at the Arbitrator’s disposal, the 
proportion of the total value represented by these forests and contracts. 
However, the Arbitrator believes he can calculate approximately, on the 
basis of the data furnished by the plaintiff concerning the value of the differ- 
ent contracts and forests, that two-thirds of the damages demanded are on 
account of the forests concerning which the plaintiff has not sufficiently es- 
tablished his claims. There then remains a third of the total sum indicated 
above, that is, 675,000 Swiss francs. It has also been shown above that the 
plaintiff is competent only to act concerning the shares of three of the eight 
associates comprising the company in 1918. These three associates held 
260/640 of the assets of the company. Their share in the above-mentioned 
total would therefore amount to 274,219 Swiss francs, or in round figures, 
275,000 Swiss francs. According to the method of evaluation applied by 
the Arbitrator, interest should be calculated at 5% on that sum from 1918. 
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The total amount of the indemnity to be paid according to this valuation 
comes to 475,000 Swiss franes or gold levas. 

For these reasons the Arbitrator 

UPON THE PRELIMINARY EXCEPTIONS 

1. Rejects the exception of incompetence raised by the Bulgarian Govern- 
ment; 

2. Rejects the preliminary objection of the Bulgarian Government that the 
demand of the Greek Government is not admissible before the prior exhaus- 
tion of local remedies; 

3. Rejects the preliminary objection of the Bulgarian Government that the 
claim of the Greek Government is not admissible as to the fourteen yailaks 
in which the claimants assert the right of exploitation; 

4. Allows the preliminary objection of the Bulgarian Government that 
the claim of the Greek Government is not admissible in so far as it concerns 
the rights of the brothers Tevfik and Hakki Hadji Ahmed; 

5. Allows the preliminary objection of the Bulgarian Government that the 
claim of the Greek Government is not admissible in so far as it concerns the 
reclamation relative to the forest of Kara-Bouroun; 

ON THE MAIN ISSUE 

Decides and judges 

1. That it isnecessary to overrule the claims of the Greek Government con- 
cerning the forests of Kavgali, Tchakmakli, Madjarli, Barakli, Toursounidja, 
and Hamam-Bounar; 

2. That the decision of the Bulgarian Government, announced in the letter 
of the Minister of Agriculture of September, 1918, showing the non-recog- 
nition by the Bulgarian authorities of the rights acquired by the three Greek 
nationals, Athanasius Christofacopoulos, Démétrius Kehayias and Jean 
Doumas, in common with the other partners of the Dospath-Dagh Company, 
in the forest of Gougouche as well as in the forests of Avanli, Olouk-Yedik, 
Korfanli, Tchal, Souloudjak, Kodja-Kargalik, Sabourdja-Alan, Bitchaktchi- 
Diranli, Chabanidja, Tilkili and Kemali-Tchoral, before the annexation by 
Bulgaria of the territory where the said forests are situated, was not con- 
sistent with the international obligations of Bulgaria; 

3. That by virtue of Article 181 of the Treaty of Neuilly, Bulgaria is 
responsible to Greece for failing to respect the acquired rights of said na- 
tionals of Greece, and that, consequently, an indemnity on this account is 
due to Greece; 

4. That the damage suffered by the three Greek nationals furnishes an 
equitable measure of the reparation due the Greek Government; 

5. That the indemnity due to the Greek Government is fixed at the global 
sum of 475,000 (four hundred seventy-five thousand) gold levas, plus five 
per cent interest from the date on which this arbitral award is rendered. 

(Signed) Osten Unp&n, 
Staffan Séderblom. 
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Einfiihrung in das Angewandte Volkerrecht. By Rudolf Bliihdorn. Vienna: 

Julius Springer, 1934. pp. x, 256. Index. Rm. 16.80. 

Notwithstanding its title and the author’s connection with Austrian arbitral 
tribunals, this “introduction to applied international law” is not a discussion 
of international law as applied by courts. It is rather, as the subtitle states, 
an investigation of the significance of law for the regulation of international 
relations. Hence the book is of interest not only to jurists, but to the general 
public as well, especially in view of the clearness and charm with which the 
author treats international law as a social phenomenon, and, without respect 
to the theoretical compartments into which scientific knowledge is divided, 
draws upon various extra-legal sources, notably psychology, politics, history, 
and common sense, for illuminating illustrations. He inquires whether there 
is such a thing as international law in action as well as in books, what its 
foundation (Grundlage) is, where its rules come from, how they are applied 
in practice, and how the legal regulation of international relations may be 
improved. He concludes that “law” (7.e., private law) is enforced by the 
state and its courts; “international law” is something quite different, which 
rests on the auto-obligation of states “bound” by it, and is disregarded by 
them whenever they see fit to do so; its sources are treaty and custom (2.c., 
the consent of the individual state affected) , except in trivial questions, where 
general principles of law, court decisions, and text-writers are also drawn 
upon. 

For psychological reasons he is in favor of increasing the number of cases 
brought before international tribunals. When resort to such tribunals is a 
familiar practice, public opinion will regard international litigation as a 
normal incident of ordinary diplomatic intercourse, and not as an excep- 
tional measure to be invoked with reluctance because implying unwillingness 
on the part of the nations concerned to do justice of their own accord. At 
the same time a larger number of persons will be able to obtain the practical 
experience requisite for successful exercise of the judicial office. Judge Ed- 
win B. Parker is mentioned as a shining example of what an international 
magistrate should be; and attention is called to the fact that Americans as a 
rule in their judgments regarding international questions are much more 
independent of the views of their own government than are Europeans, this 
possibly because, on account of the geographical position of the United 
States, they do not constantly fear invasion by a foreign foe, and hence the 
subconscious influence of their instinct of self-preservation does not so 
extensively subvert their impartiality. Epwarp DuMBAULD 


*The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Eb. 


808 


BOOK REVIEWS 809 


Lozan (Lausanne). By Mehmet Cemil. Istanbul: Ahmet Ihsan Matbaasi, 
Ltd., 1933. 2 Vols. 700 Kurustur. 


The author of this work, written in Turkish, is Dean of the Law School of 
Ankara and Professor of International Law at that School. His is one of the 
best works to come out of Turkey in a long time. An historical introduction 
covering nearly one-half of the first volume deals with the reasons leading 
Turkey to enter the World War, and evaluates the effects of its participation. 
The attempt to throw the entire responsibility at the door of the Allies is not 
convincing. It is true that the inept diplomacy and the conflicting interests 
of the Allies did not prevent Turkey’s throwing its destiny with that of 
Germany, but it is impossible to deny prime responsibility to Emver Pacha 
and his friends. The author does not use the abundant documentary ma- 
terial available in this respect. The rest of the first volume deals with the 
Armistice, the occupation of Smyrna by Greece, the peace negotiations, the 
claims of the Greeks, the Treaty of Sévres, the organization of the National 
Government by Kemal and the struggle culminating in the victory and re- 
occupation of Smyrna and Constantinople. It is mainly an historical ex- 
position, with some brief discussion of legal questions involved, such as the 
de facto government in Asia Minor, its recognition, neutral zones and 
blockade. 

The second volume is the more interesting part of the work. It concerns 
the Lausanne Conference, the principal topics discussed there, and the solu- 
tions given by the Treaty of Lausanne. The author gives the provisions of 
the treaty, analyzes them, indicates the background thereof, and describes 
the present position. The topics are the Capitulations, and their abolition, 
the new Turkish Government as evolved from the treaty provisions, the new 
frontiers of Turkey, the liquidation of the Turkish Empire, the question of 
the Straits, etc. Notwithstanding the fact that the author may not be 
deemed impartial, he is mostly on sure ground. Dean Cemil displays a fine 
legal mind and it is a pity that his analysis, able as it is, is often brief and less 
than full, and that his documentation leaves much to be desired. 

It is to be hoped that the author, who knows French and English well, will 
take the time to publish a translation of his work in either of these languages. 
The reviewer feels sure that in that way his work will attract the wider atten- 
tion which it undoubtedly merits. STEPHEN P. Lapas 


Recent Political Thought. By Francis W. Coker. New York: D. Appleton- 

Century Co., 1934. pp. xii, 574. Index. $4.00. 

There can be little doubt but that Professor Coker has rendered a service 
to all teachers of political theory, for which they will doubtless be truly 
thankful. To compress into a single volume a survey of the leading issues 
which form the background of recent political movements and governmental 
action is in itself no mean task. To do so with the accuracy of description 
and balance of judgment which mark the present volume is to perform a note- 


810 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


worthy feat. For text-books like the present one, however mechanical in 
their arrangement of topics, call for a degree of patient study that only the 
experienced teacher can appreciate. 

Taken as a whole the volume seeks to interpret for the student the present 
challenge to democracy, both from the economic standpoint of the Socialists 
and the Communists and from the political and social standpoint of the 
Fascists and the biologists. Part I is devoted to an analysis of Socialistic 
Doctrines and covers the period from Karl Marx through the Fabians and 
the Revisionists to the Socialists of Soviet Russia. Anarchists, Syndicalists 
and Guild Socialists are included in a broad interpretation of Socialism. 
Part II takes up The Controversy over Democracy and discusses in turn the 
democratic tradition, the attack on democracy, the substitutes or correctives 
for democracy, and the defense of democracy. Part III deals with Political 
Authority and Individual Liberty, and covers the opposition to state inter- 
ference, philosophical grounds for state intervention, “reason of state” and 
the doctrine of political authority by force, the Fascists, the Pluralists’ attack 
upon state sovereignty, law and the state, and empirical collectivism. 

It is to be regretted that Professor Coker failed to include in the range of 
his subject an examination of recent theories of international law. For not 
only do they raise many of the problems which are associated with law within 
the state, but they are of great importance in themselves as marking the ex- 
tension of law into new fields. It is true, no doubt, that theories of law in the 
strict sense may, for academic purposes, be isolated from “political thought,” 
in that the latter deals with the forces which lie behind the law. Nevertheless 
the relations between the two are such that the one cannot be adequately 
treated without the other. This is recognized by the author in his chapter on 
Law and the State. Within the past few years many interesting contribu- 
tions have been made to what might be called “international political 
thought,” and these could have been very helpfully summarized in a conclud- 
ing chapter. But as the subject could properly fill a volume, perhaps the 
author may be induced to undertake the task in a really adequate manner. 

C. G. Fenwick 


International Law. By Charles G. Fenwick. 2ded. New York: D. Apple- 
ton-Century Co., 1934. pp. xlviii, 623. Index. $4.00. 

Professor Fenwick has done a thorough job of his decennial revision. The 
framework of the original edition has been preserved, so that no inconvenience 
results to those accustomed to it. He admits that he would have changed the 
plan had it been a new book, instead of a revision; the justification which he 
feels it necessary to offer for the continued inclusion of the chapters on war 
and neutrality perhaps point the direction of the changes. Two new chapters 
have been added, not strictly international law: one on the League of Nations, 
and one on international codperation. Some of the older chapters have been 
absorbed elsewhere. It results that there are 33 chapters instead of 35, 


| 
| 
( 
S02 


BOOK REVIEWS 811 


divided into five instead of four parts; and a total of 623 instead of 641 pages. 
This reduction is an achievement in itself. 

Part I (80 pp.) is devoted to the history and nature of international law. 
The theory of consent, maintained in the earlier edition, is abandoned. In- 
ternational law is in a transitional stage; he is not, therefore, disposed to 
waste time over such things as sovereignty and the Austinian definition of 
law. That controversy, he says, ended in 1914; we are now concerned with 
new fields rather than with the technical meanings of words, for it is in its 
restricted scope that the weakness of international law is now found. 

Part II (pp. 83-140) deals with the organization of the community of na- 
tions. It includes membership, its acquisition and continuation, and the 
League of Nations. With Part III (pp. 143-402) the Substantive Rules of 
International Law are reached. The distinction between fundamental and 
secondary rights is retained, but the former receives cavalier treatment in the 
fifteen pages of Chapter IX. The next chapter, The Right of National Ex- 
istence, contains much material of current interest, upon such problems as 
aggression and self-defense. The eight following chapters are given over to 
Jurisdiction. The chapter on Treaties might have been given more extended 
treatment in view of the present importance of international legis!ation, 
though Chapter XXI offers a brief summary of legislation. International 
law, he says, “performs the function of promoting common interests”; hence 
this chapter. 

It was doubtless the great development in methods of pacific settlement 
which led the author to change Part IV into International Procedure for the 
Settlement of Conflicts of Claims (Arbitration, Judicial Settlement, Concili- 
ation and Collective Sanctions), and to separate it from Part V, Procedure 
by Self-Help for the Enforcement of Claims. Under the latter heading fall 
reprisals, etc., and the law of war and neutrality. 

In view of the many current controversies in the field of international 
affairs, it is to be observed that Professor Fenwick has preserved his scholarly 
detachment to an admirable degree. He devotes ample discussion to such 
questions as the legality of war, or the position of neutrality, but he reveals 
no partisanship. The reviewer is particularly interested in the addition of 
material dealing with international organization and codperation, as pointing 
in the direction of international government; he is convinced that Professor 
Fenwick has made his book more useful by its inclusion. The style has not 
suffered in revision; the book is as interesting to read as before. It will with- 
out doubt continue to be the most popular text for classroom use. 

EAGLETON 


Problems of Peace, Eighth Series. Lectures delivered at the Geneva Institute 
of International Relations, August, 1933. New York: Oxford University 
Press, 1934. pp. xvi, 291. 


Professor Gilbert Murray surveys recent world affairs in an optimistic 
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manner, in that non-military dictators in most European states are disin- 
clined toward war because of the risk of being effaced or overshadowed by 
great soldiers. Nevertheless, he flays governments for aggravating if not 
precipitating the current depression by disregard of the sound recommenda- 
tions of the Economic Conference of 1927. 

The Sino-Japanese conflict of 1931-32 is examined by several writers, with 
general agreement that breach of faith by Japan, non-fulfillment of Covenant 
obligations by League members, disorganization of China, and unwillingness 
of great Powers to risk firm stands or intervention, were significant features 
of the failure of the League to act effectively. 

The attitude of small states toward League impotence is clearly revealed 
by Sean Lester, Irish Free State delegate. “The Covenant must be applied 
as completely and firmly against a powerful aggressor as against any small 
country which tries to take the law into its own hands.” The small states 
feel the need of whatever protection can be realized from the principles of the 
League and are deeply concerned with the establishment and maintenance of 
just relations among states. Lacking power, their influence in that direction 
depends upon disinterestedness, reputation for impartiality and courage. 

Disarmament and the Arms Traffic are adequately discussed by a number 
of writers, stressing the growing demand for restriction and reduction but 
with appreciation of the duty of the Powers to restrain Germany’s re-arma- 
ment even at the cost of increasing their own forces. Effective disarmament 
is premised upon effective organization for peace and suppression of extreme 
nationalism which today arouses mutual suspicion and hostility. 

Sir John Hope Simpson brings a wealth of concentrated, recent experience 
to an admirable outline of the needs and prospects of modern China. The 
Kuomintang is not a popular government, and democracy is not practised, 
but substantial progress is being made in education; suppression of banditry, 
civil war, and Communism; constructive flood relief work on dykes; and 
harmonious relations among provincial and national authorities. People 
begin to observe at first hand the efforts of the Nanking Government to im- 
prove its economy and respond slowly thereto. Extraterritoriality will 
remain until judicial reform and public security are achieved, until which 
time thousands of Chinese avail themselves of the safety of the Concessions. 
League assistance to China has been varied (medical, economic, agricultural, 
educational, engineering), but its political failure in the Manchuria case re- 
mains conspicuous in Chinese eyes. 

Several chapters are devoted to the gold standard, American monetary and 
economic policy, the World Monetary and Economic Conference, Public 
Works and the World Crisis, and the effect of recent American legislation 
upon international relations. 

The concluding lecture examines authority and force in the state system. 
Why did Japan think it right to violate three treaties? Many persons believe 
that a citizen is obligated to accept his government’s judgment in such 
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matters, but surely the moral authority of a states system is undermined if 
constituent members reserve the right to reject the system when they feel it 
works injustice to themselves. Some states are “democracies”; others are 
“dictatorships.” The League system is founded upon the former plan and 
depends upon the validity of the principles of democracy. Dictatorships, 
however, arise from civil war, and their methods are carried over into foreign 
policy—perhaps actually preach war, which the League is supposed to pre- 
vent. Thus, some members of the League stand for principles which are 
openly opposed to those upon which alone the system can operate. 
Witson Leon GoODSHALL 


La Nationalité dans la Science Sociale et dans le Droit Contemporain. By 
B. Akzin, M. Ancel; Mlle. S. Basdevant; MM. Caleb, Drouillat, M. Gégout, 
E. Gordon, R. Kiefé, P. de La Pradelle, Martin, R. Maunier, B. Mirkine- 
Guetzévitch, J. Ray. Preface by MM. H. Lévy-Ullman and G. Gidel. 
Paris: Recueil Sirey, 1934. pp. xii, 349. Index. 

This is the third of a series of monographs issued by the Institute of Com- 
parative Law of the University of Paris. It is divided into two parts, the first 
under the caption, Données, sociologiques, historiques et politiques de la Na- 
tionalité, and the second, Solutions des législations contemporaines. The 
titles of the chapters indicate the scope of the work. In the first part they are 
as follows: La sociologie de la nationalité; Emigration; lV Allégiance; Les 
sources constitutionelles de la nationalité; Le principe des nationalités dans la 
doctrine; De Vimportance de la notion de la “nationalité” en droit interna- 
tional public—Traités, décisions de juridictions internationales; Echanges de 
populations; Les cessions de territoires et leurs effets sur la nationalité des 
habitants; Le droit des minorités; La nationalité des personnes morales en 
droit international public; La nation et Vétat en Algerie. In the second part 
they are as follows: De la nationalité d’origine; Le changement de nation- 
alité; De la perte de la nationalité; De la reintegration; Les conflits de na- 
tionalités; La preuve de la nationalité. The authors of the several chapters 
seem to have prepared them individually and not in collaboration. 

The authors treating of the historical development of nationality inevitably 
are led to discuss the “nation” as a collection of persons united by ties of blood, 
language, mutual interests, etc., and its relationship to the “state.” They nat- 
urally stress the effect of the French Revolution and its off-shoot, the Civil 
Code, which had such a prominent part in the development of the nationality 
codes, not only of the Continent of Europe, but also of the Latin-American 
states. 

Dr. Kiefé in his chapter on allegiance points out that after the Revolution, 
Frenchmen became more conscious of their nationality, wherever they might 
be, and it was natural for them to expect their children to be French, wherever 
born. The general abandonment of the feudal principle of indissoluble alle- 
glance, formerly maintained not only in England, the states of Continental 
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Europe and Asia, but by the United States itself (at least in the courts), 1s dis- 
cussed in an interesting chapter by Dr. Angel. As indicated in this chapter, 
its complete abandonment in many countries has been limited by military re- 
quirements. The part taken by the United States toward the establishment 
of the “right of expatriation” is duly stressed. 

To the reviewer, the most satisfactory chapter, perhaps, is that on national- 
ity of origin, by Dr. de La Pradelle. As he points out, theories developed by 
scholars and proclaimed by political leaders, such as Mancini, have had a great 
part in the development of nationality laws, but it remains true that when a 
state is obliged to choose between two rules, “il n’obéit pas a une conception 
a priori de l’esprit, mais suit l’impulsion de son intérét particulier. Or, |’in- 
térét particulier depend des circonstances” (p. 212). He points out that, while 
some states remain attached principally to jus soli and others to jus sanguinis, 
still others follow “un systéme mixte, par lequel, sur la base de la reciprocité 
l’un de ces deux principes se trouve tempéré par l’autre.”” Neither Dr. de La 
Pradelle nor any of the other authors seems to think it practicable for all states 
to adopt a uniform rule for acquisition of nationality at birth. They seem to 
assume that, as a result of inconsistent laws, cases of dual nationality will 
continue to arise, and that the most practical solution lies in (1) special con- 
ventions, and (2) recognition of the principle of the “active,” or “effective,” 
nationality. See in particular M. Gégout on conflicts of nationalities. 

In his chapter on change of nationality, Dr. Angel discusses naturalization 
in its various forms, and, in particular the changes wrought in recent years in 
various countries as a result of the movement toward equality between the 
sexes. Unity of husband and wife, he feels, should be the result of the free 
exercise of the will rather than legal compulsion (p. 266). It is the ideal of 
human liberty, rather than the principle of equality between the sexes, which 
seems to arouse his sympathy with the feminist movement (p. 274). Unfor- 
tunately none of these writers furnishes a solution of the problem concerning 
acquisition of nationality of children jure sanguinis, when one parent is a na- 
tional and the other an alien, a problem which the Congress of the United 
States attempted to solve by the Act of May 24, 1934. 

It is regretted that this book does not contain an analysis of the Soviet legis- 
lation on nationality. Perhaps such a study will be included in a subsequent 
issue. 

International law is not made in a day, and the thorny problems arising from 
conflicts between nationality laws will not be easily cleared away by the adop- 
tion of any single formula or the waving of a magic wand. But, slow as the 
process is, solutions are being evolved, and the painstaking work of specialists, 
represented by the studies contained in this book, will be of much practical 
value. RicHarp W. FLournoy 
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Problems of the Pacific, 1933. Proceedings of the Fifth Conference of the 
Institute of Pacific Relations, Banff, Canada, August 14-26, 1933. Edited 
by Bruno Lasker and W. L. Holland. Chicago: University of Chicago 
Press, 1934. pp.xvi,490. Index. $5.00. 

This book is the biennial report of the Institute of Pacific Relations, which 
sets forth the trends of discussion resulting from the exchanges of views of the 
carefully selected delegates, and the significant findings as disclosed in the re- 
search publications and the more authoritative data papers of the Institute. 
As a survey of Pacific trends and affairs, this publication has been welcomed 
by scholars with the same enthusiasm with which the cognate publications of 
the Council on Foreign Relations and the Royal Institute of International 
Affairs have been received. 

In summarizing the conference proceedings, the editors have dealt with eco- 
nomic conflict and control, shipping in the Pacific, currency problems, stand- 
ards of living, labor standards, Japanese expansion, American recovery, 
China’s reconstruction, the Ottawa Agreements, and public opinion. In pre- 
senting research findings, the editors have reproduced papers on the control 
of industry in Japan, China’s agrarian problem, rural industries in China, Chi- 
nese economic planning, Philippine population and land utilization problems, 
the economic consequences of recent Manchurian events, security in the 
Pacific, and two papers on Imperial economic problems. 

Former biennial reports have been excellent and faithful tasks of editing. 
The editors limited themselves to the purely editorial function of presenting 
the corporate thought of the conference on major issues, and such significant 
individual points of view which might be regarded as “outstanding.” They 
also included then, as now, some of the more important data papers. The 
present editors, however, while including significant comment, have introduced 
much original critical material of their own, in an attempt to present, not alone 
an account and summary of conference proceedings, but also a treatise, both 
original and critical, of contemporary Pacific affairs. The reviewer has made 
detailed use of all the biennial reports of the Institute of Pacific Relations, 
especially in seminar work with advanced students. He reluctantly concludes 
that the present effort to combine the past method of procedure with an en- 
tirely new and incompatible approach, while successful in some respects, is 
unfortunate in others. In attempting to be both author and editor, the editors 
have attempted almost the impossible. Persons seeking the report of the 
conference discussions want that alone, and prefer the trends as they de- 
veloped, without editorial comment or influence. Those seeking the conclu- 
sions of Messrs. Lasker and Holland as authors and authorities will want 
them independently of any conference discussions. It is hoped, for the sake 
of the record, that future accounts of the conferences will revert to the edi- 
torial function alone. 

The topics presented are almost exclusively economic, thus ignoring the 
political elements, which are as important and even more threatening. More- 
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over, they concern, in the main, subjects which are of interest to one country 
alone, or to a very few countries of the Pacific Area. Only one subject, it 
appears to the reviewer—-that dealing with the security of the Pacific—is 
germane to the Pacific as an Area or as a Region. The program committee, 
rather than the editors, determined the topics to be considered. However, 
as a book which pretends to be both a treatise and a survey, the subjects dis- 
cussed raise definitely the question whether the principles of inclusion and of 
exclusion have been well chosen. 

The editors have exercised both skill and precision in this noteworthy 
effort. No student of the Pacific Area can afford to ignore it. The style is 
simple and readable. The reviewer’s reservations, which are quite definite, 
with respect to the method of procedure and to the selection of subjects, in 
no sense invalidate the excellent features of the book, which, after all, are 
legion. CuHar.es E. Martin 


Internationales Finanzrecht. By Ernst Isay. Berlin and Stuttgart: W. 
Kohlhammer, 1934. pp. vi, 285. Rm. 15. 


The author is known to readers here and abroad through his previous com- 
mentaries on the war-trade and sequestration legislation of Germany and other 
countries. The present work is devoted to a study of the territorial limits of 
the state’s power to tax. The title is therefore inclined to mislead English or 
American readers not familiar with German legal terminology. Even from 
the strictly German point of view, the title requires considerable explanation. 
The author takes pains to emphasize that the problems dealt with do not 
ordinarily fall within the conflict of laws. The application of the domestic 
tax law is admitted, but its interpretation often depends upon “international” 
elements, such as the foreign situs of property, the foreign national status of 
persons, or the provisions of a foreign tax law. In no event does the subject 
matter deal with the financial operations of private persons or of the state’s 
contractual relations. 

The first part of the book approaches the subject from the angle of pure 
theory. The author seeks to set bounds to the taxing power of the state, but 
is confronted with two conflicting principles: that of personal jurisdiction of 
the state over its nationals wherever located, and the territorial jurisdiction of 
the state over all persons within the territory, whether nationals or aliens. 
The author does not seem to be very successful in finding any doctrinal solu- 
tion. He refers to the theory of equivalence as though the state should be 
guided in some measure by restraint in taxing only where some quid pro quo is 
rendered. The fact that such restraint is not observed is amply shown by the 
common experience of double and multiple taxation which has been given much 
attention by the League of Nations, and which the author also discusses at 
some length. The second part of the book deals with the positive tax laws of 
Germany and, in a comparative way, with the laws of other countries as well. 
The author believes that, generally speaking, these positive laws satisfy the re- 
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quirements of the limitations set by international law, but the reader will fail 
to find any well defined and accepted limitations of this kind. It is surprising 
to observe an able and significant effort along these lines made by a writer of a 
country in which the exercise of state power in matters in which the state has a 
direct interest is no longer seriously limited by the control of law. 

Artuour K. KuHN 


La Mandchourie et la Doctrine de la Porte Ouverte. By Johnson Long. 
Preface by A. de La Pradelle. Paris: A. Pedone, 1933. pp. iv, 208. In- 
dex. Fr. 30. 


This is an admirable exposition of the problem of Manchuria, which for 
forty years has vexed the governments of the world. The struggle for the pos- 
session of that region has already caused three wars and the end is not yet. 
The author assures us that the problem is but the prologue to a greater one, the 
problem of the Pacific which will be the question of tomorrow. 

Dr. Long reviews the history of the conflict of interests in Manchuria in the 
light of the doctrine of the Open Door, so often invoked in relation to those 
provinces of China. In the excellent account which he gives of the evolution 
of the doctrine, he is perhaps a trifle too generous in his attitude towards the 
United States. He seems to intimate (p. 71) that the American Government 
has never asked for a lease of Chinese territory. When Secretary Hay issued 
his first series of notes concerning the Open Door, it is true, we possessed no 
national concession in China, but a year later he tried to obtain a lease of the 
Samsah Inlet in Fukien. Japan objected because the bay is within the region 
claimed by her as her “sphere of interest.” Thereupon we abandoned the proj- 
ect. Later, when it was decided that the United States was to keep legation 
guards in Peking and railway guards in Tientsin, we asked for a return to us 
of the American concession at Tientsin, granted in 1858, which we had never 
taken up and which was in Chinese occupation. To save the Chinese Govern- 
ment some embarrassment, we subsequently withdrew the request. 

The most complete statement of the doctrine of the Open Door is that set 
forth in the Nine-Power Treaty. The eight non-Chinese signatories gave a 
promise therein to respect the sovereignty and the territorial and administra- 
tive integrity of China. Japan has violated the pledge there given. But the 
treaty provides no sanction for such violation. The author rightly holds that 
the promise to “respect” the territorial integrity of China is of less value than 
the obligation exacted in Article X of the Covenant of the League of Nations, 
wherein the members of the League “undertake to respect and preserve as 
against external aggression the territorial integrity and existing political in- 
dependence of all members of the League.” But he admits that thus far the 
Covenant has been of no more efficacy than the Nine-Power Treaty. He 
quotes Pascal as saying: “Justice without force is impotent” (p. 198). 

We are disposed to question the statement (p. 10) that the key which opens 
the problem more clearly to our understanding is the doctrine of the Open 
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Door. For us the problem as it exists today is to discover why an enlightened 
nation like Japan is able to disregard so callously its pledge so often given to 
respect China’s territorial integrity. The real key to an understanding of this 
is found in the facts stated on page 157 of the volume, where the author notes 
the conflict between the civil and military departments of the Japanese Gov- 
ernment. Japan’s Constitution maintains unimpaired the autocratic powers 
of the Emperor, which is to say, the autocratic powers of the lords who have 
held the empire under their control throughout the whole period of the so-called 
Restoration. No promise made by the Foreign Office of Japan or its agents 
can bind the extra-legal council that speaks for the Emperor. 

The author after all seems to conclude that the doctrine of the Open Door 
under present conditions is useless as an agent for solving the problem of Man- 
churia (p. 198). What is needed in his estimation is a Chinese Republic 
strong enough to execute the treaties and repel invasion. ‘This is important, 
indeed, but to us it seems more important for the peace of the Far East and for 
that of the world that Japan shall make her government, not in pretense but 
in fact, a constitutional one, responsible to the representatives of the people. 

KE. T. WILLIAMS 


Foreign Relations in British Labour Politics. By William P. Maddox. Cam- 
bridge: Harvard University Press, 1934. pp. xvi, 253. Index. 

This is a study in the development of political methods, distinctly weighted 
with a psychological interest, in which foreign relations furnish the factual 
illustrative material. It has two objectives: How did the British labor party 
develop its foreign policies? and How did the British labor party proceed to 
get the British Government to adopt those policies? The first question is an- 
swered by the facts of history and the analysis of political methods of the 
group. The party developed certain conceptions of how the British Govern- 
ment should influence international conditions, and pressure was applied to 
secure the application of those ideas. This was reinforced by association with 
like-minded political groups in other countries which applied pressure in those 
countries upon the other governments for the adoption of similar ideas. The 
problem was to develop the balance between a policy desirable by the British 
Government as well as a policy for the best interests of the working classes 
everywhere. The author lays great stress on the influence of idealistic indi- 
vidual leadership, and gives much less consideration to the logic of the circum- 
stances which conditioned the functioning or action of the leaders. 

The first three chapters, dealing with forces and conditions, seem to suggest 
the difficulty of basing a political party on a single class interest. For it was 
the leadership of the Independent Labor Party that gave the broader social 
and more universal program to the labor group. So great have been the con- 
flicting elements that the character of the leadership of the labor party became 
essentially non-labor, leadership which developed “special talents for leader- 
ship in foreign affairs” and which in combination “with the effective trade 
union leaders and socialist politicians was regarded as furnishing the most sig- 
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nificant and substantial explanation of Labor’s progressive attitudes on foreign 
policy after the war, and its successful advocacy thereof” (p.81). The second 
part of the volume, dealing with processes, restates the theory propounded in 
the first part in terms of practical applications: the formation of labor policy ; 
interactions within the international labor movement; methods of political 
propaganda and pressure outside of Parliament; forms of party action in Par- 
liament. The function of the leaders is shaping opinion, the ramifications of 
the numerous committees, executive, advisory, conference groups, the spoken 
word, the pamphlet, contact and cajolement, revolt and the threat of direct 
action, stand out in relief, despite the necessary repetition of facts and events 
in attempting to separate forces, conditions and processes of historical develop- 
ment, in order to produce a logical rather than a potentially fascinating, tech- 
nical political thesis. 

Altogether, the author has produced a valuable contribution on political 
technique, emphasizing the value of the continuity of individual leadership 
which the labor movement normally affords, pointing out the influence of the 
pressure of immediate conditions in shaping actual policy as compared with 
the influence of the ideals or even individual conceptions of the leaders, and, 
lastly, showing the greater influence in political action of the outside group as 
compared with the small group in the legislative body which is constantly ex- 
posed to the pressure of the common school life of the assembly. The book 
has a special value now because the British labor movement is one of the few 
free labor movements now in existence. LEeIFUuR MAGNUSSON 


De Triple-Entente. By J.B. Manger, Jr. Utrecht: Kemink en Zoon N. V., 

1934. pp. iv, 247. 

This work forms the third of a series of publications by the Dutch Commit- 
tee for Research on the Causes of the World War. The two previous volumes 
dealt with international relations from 1870-1890 and from 1890-1902, re- 
spectively. The present work carries the investigation up to1909. The treat- 
ment of the material lacks light and shade; there is insufficient modelling; 
nothing is brought out into high relief, nothing reduced to low. A series of 
dry facts, uninteresting in their monotony, is marshalled in scenic procession. 
Only occasionally does some figure arouse in the mind of the reader a well- 
rounded image of the situation, as when the promise secured from England 
that passage of the Straits should be free for Russian ships is likened to the 
Greek gift prepared for the Trojans [p. 193], or where the witty instruction for 
the personnel of the German Foreign Office in regard to Tangier and Morocco 
is quoted [p. 100]. 

Not infrequently statements are made as simple facts without any indica- 
tion of their basis. For instance, in striking a balance of the advantages and 
disadvantages of the Entente to the participating Powers, the statement is 
made that the Entente resulted in the autocratic empire of the Tsars being al- 
lied in the World War with democracies, and that it was due to this inappro- 
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priate combination that Russia perished [p. 193]. A little more light could 
well be thrown also on the statement regarding the rejoicing of the Russian 
people at their defeat by the Japanese [p. 39]. 

The abbreviations in the footnotes are arrived at by one of those synthetic 
systems which may be logical enough from the author’s point of view, but 
which are extremely difficult to decode. Thus, “D.D. F.” may be supposed to 
refer to Documents Diplomatiques Frangais, but confirmation is to be found in 
the bibliography not under France or even DocuMENts, but under GEELBOE- 
KEN, the Dutch for “Yellow Books!” 

The study is equipped with a Table of Contents of a single page, a less than 
usually adequate substitute for the missing index; the four-page list of “Sug- 
gested Works” is comprised largely of diplomatic memoirs. It is difficult to 
see that knowledge of the origins of the World War has been much advanced 
by this publication, unless it be for those dependent upon Dutch literature. 

ELEANOR WyYLLYS ALLEN 


Les Mariages Mixtes en Afrique du Nord. By M. Meylan. Paris. Recueil 

Sirey, 1934. pp. xvi, 349. Fr. 45. 

This monograph is the ninth volume in a series of legal studies published 
by the Institut des Hautes Etudes Morocaines. It contains a preface written 
by Professor J.-P. Niboyet, an outstanding authority on nationality problems, 
who highly endorses the work as of definite value and merit. 

M. Meylan divides his study into three major parts. The first part is given 
to an analysis of the possibilities for mixed marriages and the various pro- 
cedures by which such marriages come into formation. There are informing 
chapters on civil marriage, the religious ceremony, consular and diplomatic 
marriages, and irregular and “reputed” marriages. In the second part there 
is a detailed study of the effects of mixed marriages on the wife, husband, and 
child. The final part of the book is a consideration of methods by which 
mixed marriages may be dissolved or terminated. 

This monograph traces the many complications of national status for the 
individual which may result from mixed marriages. These complications are 
shown to be the more intricate and puzzling in North Africa, where there exist 
not only legislative enactments and governmental decrees that overlap and 
conflict with European laws, but two distinct civilizations, the Occidental and 
the Mohammedan, each with its deeply rooted traditions and moral laws con- 
cerning marriage, which, in effect, are equivalent to laws. This interaction 
and conflict of laws, together with the operation of the dual system of civiliza- 
tion, only adds to the chaotic condition of nationality problems throughout 
the world. 

Being the only comprehensive treatment of the subject of Mixed Marriages 
in North Africa, this study is a distinct contribution to the literature on prob- 
lems of nationality. In addition to a concluding chapter on possible solutions, 
the author has added valuable tables, charts, bibliographical materials, and 
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alphabetically arranged compilations of laws and regulations concerning 
mixed marriages in North Africa. CATHERYN SECKLER-HuUDSON 


Folkeretten i Fredstid og Krigstid, Anden Del. II: Krig og Neutralitet. By 
Axel Moller. Copenhagen: G. E. C. Gads Forlag, 1934. pp. viii, 220. 
Index. 

The governments of the Scandinavian countries stand for peace. When war 
breaks out elsewhere they seek to enforce and to promote neutral rights and 
obligations. Consequently the Scandinavian writers on international law 
stress this phase. Dr. Rickard Kleen does so for Sweden, Judge Thorvald 
Boye does so for Norway, and Dr. Moller does so for Denmark. 

The enunciation and discussion of the principles of neutrality fill half of 
Moller’s second volume. ‘To mention one minor point: the author emphasizes 
rather argumentatively that when Denmark assumes to close the Sound to 
belligerent war vessels she is acting within her rights of self-defense, a tenet 
which the British government has protested. The remainder of the volume 
is taken up with an analysis of the law of war and of prize. The material 
throughout is well organized and the treatment is quite complete. A liberal 
use of footnotes shows the sources. 

An appendix contains pertinent Hague Conventions, the Declaration of Lon- 
don, the Geneva Convention for the Treatment of the Sick and Wounded, 1929, 
also the Geneva Convention on the Treatment of Prisoners of War, 1929, and 
excerpts from various Orders in Council showing British treatment of neutral 
ships and cargoes during the World War. A useful list of ratifications of these 
conventions is added. Included is also an extensive table of cases. 

The second edition of the first volume of this treatise appeared in 1933. An 
English translation of the first edition of the first volume appeared in 1931. 
The author states that the manuscript for an English translation of the two 
volumes is ready for publication. Cuar.es E. Hin 


Statelessness: With Special Reference to the United States. By Catheryn 
Seckler-Hudson. Washington: Digest Press, American University Gradu- 
ate School, 1934. pp. xxii, 332. Index. $3.00. 

It is a little surprising that statelessness in the United States should have 
remained so long a neglected subject. Is it possible that the subjects which 
attract investigation in the international field have become as stereotyped as 
the technique of investigation? If so, a “new deal” is in order. In any 
event, the profession is much indebted to Dr. Seckler-Hudson for challenging 
attention to the subject’s importance. 

Following an introduction in which the author asserts that there are in the 
United States “approximately eighty-six different conditions or circumstances 
causing statelessness,” the principal divisions of the monograph are devoted 
to statelessness as a result of marriage (pp. 23-99), statelessness of adults not 
resulting from marriage (pp. 100-195), and statelessness of minors (pp. 
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196-243). The study concludes with an analysis of the consequences of 
statelessness (pp. 244-253) and some suggested solutions for the problems 
which statelessness presents (pp. 254-270). The texts of relevant statutes 
and other documents are printed as appendices. There are a bibliography 
and an index. 

The monograph is a useful piece of “spade-work” in a field hitherto neg- 
lected. It is to be hoped that it is not the author’s last word on the subject. 
The law and practice affecting statelessness are changing rapidly and the 
author is especially qualified to keep abreast of developments. For the fu- 
ture, the reviewer ventures to suggest that greater lucidity of treatment 
might be attained by more thorough assimilation of the documentary materi- 
als incorporated in the text, and that the dicta and other irrelevancies of 
judicial opinion should be used somewhat more cautiously. The conflict of 
laws probably has more to contribute than appears in the present study. It 
seems clear that the loss of nationality and the withholding of protection 
should be more sharply distinguished. The terms “effective citizenship” 
and “effective nationality,” used freely throughout the work, need to be more 
carefully defined. 

Dr. Seckler-Hudson’s study inaugurates the American University Studies 
in International Law and Relations, published under the direction of Pro- 
fessor Ellery C. Stowell and his editorial associates. It is a contribution 
worthy of this distinction. Students of international law and relations will 
welcome the enterprise and look forward with interest to the appearance of 
later studies in the series. Epwin D. DickInson 


American Diplomacy during the World War. By Charles Seymour. Balti- 
more: The Johns Hopkins Press, 1934. pp. xii,417. Index. $3.00. 

The author does not present this volume as a comprehensive diplomatic his- 
tory of the United States during the war, but as a study of the development of 
American policy toward the European belligerents. He announces an even 
closer restriction of the scope of the book, saying that since American policy in 
all its large aspects was determined by President Wilson, the book is essentially 
a study of the process by which Wilson, at first fully determined to keep out of 
the war, “was forced by the intolerable conditions of neutrality” to abandon 
that policy. These intolerable conditions arose, on the one hand, from Allied 
interference with neutral trade, and, on the other hand, from the German sub- 
marine policy. By successive stages Great Britain and her allies stretched 
international law almost to the breaking point. They lengthened the list of 
absolute contraband and transferred to it many articles formerly on the list of 
conditional contraband; instead of exercising the right of visit and search on 
the high seas, they took neutral vessels into British ports and searched them 
there; because of German infractions of international law they proceeded, 
without a formal blockade, to interrupt all neutral commerce with Germany 
under the Reprisal Order of March 11, 1915, thus in effect making reprisal upon 
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neutrals for offenses committed by the enemy; finally, they rationed the neu- 
trals of northern Europe, thereby establishing what amounted to a limited 
blockade of neutral ports. 

Professor Seymour in this volume reviews the diplomatic correspondence on 
all these matters and also the correspondence with Germany concerning the 
submarine policy. He finds it reasonably clear that “Wilson inclined toward 
the Allied cause, except perhaps during the six months immediately preceding 
the American intervention,” but also says that he “at last reached the point 
not merely of calling for authority to use economic pressure against them [the 
Allies] but of putting them in his own mind on the same plane with the Central 
Powers.” However, as had happened repeatedly on former occasions, Ger- 
many turned the scale against herself. She resumed the unlimited submarine 
warfare and forced the President to lead America into the war on the side of 
the Allies. The author discusses the charge sometimes made that it was the 
pressure of financial interests that brought the United States into the war, and 
reaches the conclusion that “there is no scrap of valid evidence supporting this 
thesis. . . . It wasthe German submarine warfare and nothing else that forced 
him to lead America into war.” 

Professor Seymour’s previous publications have established him as a leading 
authority on American diplomacy during this period, and those publications 
are so well known that the reader may take up this volume with some appre- 
hension that it is merely a reworking of old material. That fear is soon re- 
moved. Thestudent of The Intimate Papers of Colonel House or of Woodrow 
Wilson and the World War will find much to repay him for reading this book. 
For the beginner in this field it will serve as an excellent introduction: for the 
widely read student it is an illuminating review and summary. 

H. W. 


Deutschland und die Vereinigten Staaten von Amerika im Zeitalter Bismarcks. 
By Otto Graf zu Stolberg-Wernigerode. Berlin and Leipzig: Walter de 
Gruyter & Co., 1933. pp. xii, 368. 


This book by a privatdozent of modern history in the University of Munich, 
has much of interest for the general reader and for the student. It cannot be 
said to be a work of primary importance from the specialist’s point of view; 
but it is based upon wide research among the official documents of both Ger- 
many and the United States, and its list of references includes 579 authors and 
titles in German, English and French. An appendix of thirty pages gives six- 
teen well-chosen documents dating from 1848 to 1890. The passages quoted 
from the authorities used are concise and illuminating and are especially com- 
prehensive of public opinion in the United States, this list alone including 121 
American presidents, secretaries of state, diplomatic agents, members of Con- 
gress, governors, admirals, generals, men of letters and journalists. 

The points of contact between Germany and the United States, selected for 
the illustration of their international relations, include the Civil War of 1861- 
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65; the Danish War of 1864; the French adventure in Mexico, 1861-67; the 
Franco-Prussian War of 1870-71; the struggle for German Union; the Ala- 
bama Claims; trade; culture; immigration; the Monroe Doctrine; Hawaii; 
Samoa; the Carolines; China; and the partition of Africa. The most useful 
feature of the book for American readers is its European view of all of these 
events and policies, which is a necessary complement to the familiar American 
interpretation of them. This is not to say that the author’s presentation and 
interpretation are wholly adequate and impartial. For example, he extends 
the “Age of Bismarck” to include the cordial relations between the United 
States and Prussia during the American Revolution, Washington’s neutrality 
policy of 1793, and Adams’s difficulties with France in 1798; and he takes the 
opportunity of citing the appreciation of Germany’s culture, expressed in stu- 
dent days by Walter H. Page, our Anglophile ambassador of World War days, 
and by the youthful Theodore Roosevelt, who became a Germanophobe during 
that war. Large space is rightly devoted to the pro-Germanism of Bancroft, 
Motley and Andrew D. White, as well as of many other Americans during the 
War of 1870; and the evidence adduced is overwhelming that American sym- 
pathies throughout Bismarck’s career were usually for Germany and against 
both France and Great Britain. 

The errors of commission are very few,—among them the citing of William 
L. Marcy as a president of the United States (p. 233). I. Hui 


The Termination of Multipartite Treaties. By HaroldJ.Tobin. New York: 

Columbia University Press, 1933. pp.ii,321. Index. $4.00. 

An examination of certain special problems raised by the multipartite treaty 
is particularly welcome in view of the inevitable increase in this type of treaty. 
Where the treaty itself contains no provisions for denunciation or suspension, 
what is the effect of the termination or suspension by one or several parties 
upon the treaty? Is it still a valid instrument as regards other parties? 
Again, may multipartite treaties be split into clauses and certain articles sus- 
pended without affecting the validity of others? 

In achapter entitled Termination in Wartime the author examines the status 
of treaties—particularly multilateral treaties—during war. He concludes 
“that war ipso facto has no effect upon the great majority of treaties’; that, 
with exceptions, multipartite treaties “are generally suspended so far as they 
concern direct relations between belligerents but . . . remain unaffected where 
neutrals are involved” and are rarely terminated; that there is, however, a 
tendency to consider the effect of war on each clause separately ; that technical 
(as opposed to political) matters, and clauses involving common standards of 
measurement or of national conduct (as in the multipartite treaties regulating 
the Public International Unions) are most likely to remain in force. 

Chapter II is entitled Termination at the Close of Hostilities, but deals 
rather with the status of suspended treaties in the period between the cessation 
of hostilities and the legal termination of war. Fourteen months passed be- 
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tween the Armistice and the coming into effect of the Treaty of Versailles; five 
years between Mudros and Lausanne. States adopted no definite theory con- 
cerning the status of suspended or partially suspended treaties during this 
period, but there was a noteworthy tendency towards as complete resumption 
of observance as possible. 

Further chapters deal with Termination by Denunciation, and Termination 
by Superseding Treaty. Provisions for unilateral denunciation of multipar- 
tite treaties are still the exception rather than the rule and are more apt to be 
found in technical conventions than in treaties setting up “differing rights and 
obligations for the different parties.” 

The study is crammed with useful facts, but one is left with the impression 
that the author has not always realized his possibilities. An unnecessary bur- 
den is placed on the reader where the author has failed to give precision or 
clarity to the expression of his ideas. HerBert W. Briccs 


British Commonwealth Relations. Edited by Arnold J. Toynbee. London: 
Oxford University Press, 1934. pp.xiv,235. Index. Price, 10/6. 


Consultation and Co-Operation in the British Commonwealth. Compiled by 
Gerald E.H. Palmer. With an introduction by A. Berriedale Keith. Lon- 
don: Oxford University Press, 1934. pp. lix, 264. Index. Price, 8/6. 
These two books are a record from the First Unofficial British Common- 

wealth Relations Conference held in Toronto, September 11—21,1933. To this 
gathering came representatives of all the Dominions, excepting the Irish Free 
State the delegates of which were called home because of political conditions, 
although they participated in the pre-conference preliminaries. Among the 
personnel of the conference, names such as Viscount Cecil, Sir Herbert Samuel, 
Professors P. Noel Baker, A. J. Toynbee, A. E. Zimmern, A. H. Charteris, Sir 
Robert Borden, Hon. N. W. Rowell, Hon. Vincent Massey, Professors W. P. M. 
Kennedy, P. E. Corbett, Hon. Downie Stewart, Senator Malan, etc., are evi- 
dence of the distinguished group which, representing a nice balance between 
political and academic life, met to discuss the problems of Empire. The pur- 
pose of the gathering was not to pass resolutions, but rather to take counsel 
together so that in understanding one another’s views a more intelligent leader- 
ship couid be given to common problems. 

British Commonwealth Relations forms the printed proceedings of the con- 
ference. However it would be inaccurate to assume that here is mirrored the 
whole work of the conference. The material presented has been so selected 
that, while the record indicates the trend of the discussion, it can hardly dis- 
close the frankness which characterized the debates. The unofficial nature of 
the conference with so diversified a membership invited the freest discussion, 
often showing conflicting cross-currents within a national group. It is regret- 
table, perhaps, that the printed record could not embody this fully, yet on the 
other hand it was the very freedom from being reported that made such frank- 
hess possible and saved the conference from being merely the mouthpiece of 
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platitudes. In his work of editor, Professor Toynbee has done an admirable 
job. In Section II, A Survey of Pre-Existing Points of View, he has woven to- 
gether in a unified and coherent fashion a mass of material representing the 
conclusions which study groups in the various Dominions had forwarded be- 
fore the conference convened. By comparison and comment, the editor has 
intelligently and ably enhanced the value of these contributions. Section III, 
on The Work of the Conference, contains the public speeches and the reports of 
the rapporteurs, the only portions previously available to the public and the 
press. Although merely a skeleton of the actual discussion, the careful reader 
can find here representative opinions on such questions as the nature of the 
Commonwealth, its foreign policy with special relation to the collective system 
and co-operation with the United States, nature and importance of regional 
interests, war and neutrality, machinery required for co-operation in foreign 
policy, co-operation for other purposes, Commonwealth courts and uniformity 
of legislation. 

The second volume, Consultation and Co-Operation in the British Common- 
wealth, originally prepared in mimeographed form for the members of the 
conference, has been enlarged into a handbook on the methods and practice of 
communication and consultation. This book does not embody matters of 
opinion or attempt to pass judgment, but is concerned rather with statements 
of fact based for the most part on official documents. It is divided into four 
parts: I—Machinery of Co-Operation; II—Practice and Procedure for Rep- 
resentation at International Conferences and for the Negotiation and Ratifi- 
cation of Treaties; I1I—Official Inter-Imperial Bodies; IV—Past Proposals 
for the Creation or Modification of Machinery for Co-Operation. Under these 
headings Mr. Palmer, with indefatigable labor, has assembled in a logical and 
readable form a mass of material never before gathered together in a single 
volume. As a reference book it is practically indispensable, while it should 
form a very ready handbook to any college course on the Government of the 
British Empire. A useful appendix on the appointment of Governors-General 
and two other appendices and a bibliography completethe volume. The bibli- 
ography is merely suggestive and in no sense covers the literature on the sub- 
ject matter with which the book deals. In an introduction of less than fifty 
pages Professor Keith gives a compact review of the constitutional develop- 
ment of the Empire since 1887. 

One may welcome then these two volumes which so well portray and inter- 
pret the present trends within the British Commonwealth. The editors merit 
high praise for so successful an execution of their commissions. 

LionEt H. Larne 


L’Estinzione dell’Impero Austro-Ungarico nel diritto internazionale. By 
Manlio Udina. 2ded. Padua: Cedam. 1933. pp. 304. L.35. 
This volume is a second, considerably enlarged, edition of the author’s ear- 
lier study and represents, in its present form, a first-rate contribution to one of 
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the most intricate and fundamental problems of international law. Questions 
of state succession have been fairly well elaborated in the literature of interna- 
tional law, but the more essential problem—when is there a successor state, 
when may a pre-existing state be said to have become extinct?—‘s still un- 
solved. The difficulties of solving it may be freely admitted, but this is no 
adequate reason for refusing to treat the problem. The attention of interna- 
tional lawyers and of political scientists has been drawn to it long ago: Aris- 
totle deals with it in the Politica, and suggests that revolution extinguishes 
the personality of a state. Similar conclusions are arrived at by the highly 
modern normative school of Kelsen. The authoritative treatises of the last 
century reject this view, without offering any clear alternative. Diplomatic 
history contributes many materials, but they have been hardly considered. 
Before 1918, one might have argued that the question is purely academic, as 
neither births nor extinctions of states are likely to occur. Now, even this 
argument fails: the world is clearly in a dynamic stage. Changes in the com- 
position of the community of states occurred wholesale fifteen years ago and 
are likely to occur again. The problem becomes not only fundamental, but 
even practical. 

The transformation which took place on the territory of former Austria- 
Hungary is an excellent instance of this problem. It would contribute con- 
siderably to our understanding of the nature of the state, could we determine 
exactly whether, and why, Hungary and Rumania may be regarded as identi- 
cal with the personalities of the pre-existing states of these names, and Austria 
and Yugoslavia—as being new states having a personality distinct from that 
of their predecessors. The treaties of peace, despite all efforts to give clear 
solutions to possible practical controversies, left many a gap, which has had to 
be decided since, before an internal or before an external forum, precisely on 
the basis of this dilemma: is there a case of succession, or a case of identity? 

Professor Udina’s excellent work goes into the factual circumstances of the 
transformations which occurred, and considers the international status of the 
resulting formations—Austria, Hungary, Czechoslovakia, Poland, Yugoslavia 
and, partly, Rumania and Italy—in the light of theory and of accumulated 
evidence, as shown by internal legislation, by international treaties and by a 
rich mass of judicial decisions. His conclusions are obviously subject to fur- 
ther investigation, but the great merit of the work lies in its being a first serious 
attempt to investigate the problem, and a most remarkable attempt at that. 
It is to be highly desired that the volume be soon translated into one of the 
more accessible international languages—English or French—and thus stimu- 
late further efforts along the same lines. BENJAMIN AKZIN 


Sanctions and Treaty Enforcement. By Payson 8S. Wild, Jr. Cambridge: 
Harvard University Press, 1934. pp.xvi,231. Index. 
On page 210 the author says “the more one goes into the topic of treaty sanc- 
tions at present, however, the more he is puzzled concerning their value and 
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usefulness.” The reader, when he has finished this book, has exactly this feel- 
ing. Itisan interesting book and it raises many suggestive questions concern- 
ing sanctions—for this discussion is not limited to treaty sanctions alone. One 
chapter, occupying about half the book, deals directly with treaty sanctions; 
it contains much useful historical information and a classification of the types 
of sanctions actually found in treaties. 

But if the reader is hoping for an answer to the problem of sanctions, he will 
not find it. The author repeatedly says or implies that force is the ultimate 
sanction of laws (p. 113) ; that disarmament waits upon “security, sanctions, 
and collective action” (p. 136) ; that the Stimson doctrine is valueless without 
more drastic sanctions (p. 176). But he is intermittently fearful; he is in- 
clined to think that the dislike of the United States for sanctions is wise; 
indeed, he devotes several pages to the dangers awaiting the United States even 
in a consultative pact. He tends to be discursive and to wander astray; there 
is a remarkable example on page 149 at note 57 where a sentence is introduced 
with no connection whatever. The style is fluid and at times sprightly. 

He concludes that the sense of a responsibility for sanctions is increasing 
among states, and that they tend toward the pattern of Article XVI of the 
Covenant of the League of Nations; but that automatic treaty sanctions, in- 
ternational legislation, and a high standard of justice are the best sanctions. 
(Are these sanctions at all?) Nevertheless (p.220), the solution is “obviously 
to create a true international police force”; but (p. 221) this is impossible. It 
is all very confusing; but it contains much scattered material and many ques- 
tions which provoke thought. CLYDE EAGLETON 


Some Aspects of the Covenant of the League of Nations. By Sir John Fischer 
Williams. London: Oxford University Press-Humphrey Milford, 1934. 
pp. vili, 322. Index. $4.00. 


This volume embodies, under seven heads, lectures given in 1933 at Oxford 
by Sir John Fischer Williams with (as one of the appendices) a relevant article 
from the Cambridge Law Review. The author writes with the authority of 
experience as well as of learning; both those interested in international rela- 
tions generally and specialists in international law will find much food for 
thought in his reasoning and conclusions. 

The book is not a textual commentary; the aim of the author is to “examine 
some prominent features of the Covenant and to plead for what may be called 
its progressive interpretation, as a statement of principles, not always in very 
precise language, rather than a detailed enunciation of legal rules”; and from 
the outset he rightly insists that the ‘legal’ interpretation of the Covenant is 
none other than “that which the ordinary man of common sense and honest in- 
tention would approve” (p. 33). 

With such a standard of interpretation, one is naturally interested to see how 
the famous Article 10 (to which some twenty-two pages are devoted) fares; 
even an outline of the argument cannot be given here, but only a few words of 
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the findings: “Peru cannot have undertaken to go crusading all alone against 
Japan or Great Britain” (p. 113); the exercise of the article “would more 
probably take the form of pressure applied at a Peace Conference” (p. 122) ; 
it has “at the present time not much more than the value of a declaration of 
principle” (p. 123). 

But mere interpretation, as such, is the lesser charge of the writer; some quo- 
tations, taken almost at random, give a more just idea of the goal sought and 
reached than could descriptive comment. “A nervous attempt, made at what 
are essentially somewhat hurried meetings at Geneva or elsewhere, to add more 
words and new and elaborate documents to the texts already agreed upon does 
not add anything real to international security” (p. 242). “In fact the most 
successful amendment [the Pact of Paris] of the international constitution es- 
tablished at Geneva was not negotiated through the League machinery and 
contains no definite reference to the Covenant” (p. 211). “The doctrine of 
Mandates . . . attacks the authoritarian doctrine of national sovereignty and 

. attacks the libertarian dogma of the equality of man” (p. 205) ; and none 
of these quotations is from what seems to the reviewer perhaps the most sig- 
nificant and striking paper of the collection, that on Treaties and Change. 
The author does not doubt the future of the Collective System despite present 
currents of belief to the contrary: “Thus some rivers in their windings occa- 
sionally set their waters flowing away from the sea.” 

There are appendices of texts convenient for reference including, very hap- 
pily, President Wilson’s Fourteen Points of January 8, 1918, to which so many 
writers refer and from which so few venture to quote; and there is a sufficient 
index. Hunter MILuer 


Briefer Notices 


Il mare territoriale nel diritto internazionale comune. By Claudio 
Baldoni. (Padova: Cedam, 1934. pp. vii, 258. L. 30.) Especially since 
the Codification Conference of 1930, the subject of territorial waters has 
proved attractive to many writers. The present study, one of the series on 
Public Law issued under the direction of Professor Donati of Padova, treats 
the topic with the acute juridical analysis and comprehensive scholarship 
characteristic of Italian legal science and exhibited in Professor Baldoni’s 
previous publications. The author begins by examining the legal nature of 
territorial waters, determining that they are to be regarded as part of a state’s 
territory, and tracing the consequences of that conclusion. Next dealing 
with the extent of territorial waters, he reviews four familiar theories before 
stating his own. According to his view, just as within reasonable limits a 
state may decide for itself what persons shall possess its nationality, so may 
it fix the extent of the waters, accessory to the coast, which it intends to regard 
as part of its territory. The rules of international law regarding acquisition 
of territory by occupation apply in the premises, except where limited by the 
freedom of the seas; and a glance at the past shows that territorial waters 
never fell within the scope of that principle. “Historical bays” are explain- 
able under the author’s theory as typical cases and not as exceptions. In 
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conclusion, Professor Baldoni presents a detailed account of the limits im- 
posed by general international law on the powers of the coastal state. 
EpwarD DUMBAULD 


La Revisione dei Trattatt. By Carlo Cereti. (Milan: A. Giuffré, 1934. 
pp. xii, 189. Index. L. 25.) This book is a study of Article 19 of the 
Covenant of the League of Nations—its scope, the procedure necessary to 
put it into operation, and the juridical effects of action taken by virtue of it. 
The passions which, as Professor Cereti conservatively remarks, agitate dis- 
cussions of the problem of revision, are notably absent from his own work. 
For clarity of thought and the proper distinction of terms, this book stands 
apart. Because the writer insists upon the juridical nature of his discussion, 
and because of the admirable objectivity which he attains, it is deplorable 
that he should have seen fit to close with an extended eulogy of Fascist for- 
eign policy. The passionate will not neglect the opening thus presented to 
them. The book resolves itself into this thesis: Article 19 created an institu- 
tion for inducing the revision of treaties the continued execution of which 
menaces the peace of the world, 1.e., the Assembly of the League of Nations. 
A treaty is held to be inapplicable when, as a matter of fact, it injures inter- 
national comity, and the Assembly is empowered, on its own recognizance, 
to invite the contracting Powers to revise such a treaty. This position is 
more advanced than will be approved by many revisionists. It is presented 
so reasonably, however, that it merits careful consideration. It should not 
be underestimated. P. T. Fenn, JR. 


The Air Menace and the Answer. By Elvira K. Fradkin, 1934. (New 
York: Macmillan Co., 1934. pp. xviii, 331. Index. $3.00.) Mrs. Frad- 
kin points out that as always war uses or threatens to use new methods of 
destruction. Aérial use of chemical and bacteriological agencies is the menace 
particularly emphasized. That the answer is not easy is evident from her 
statement that “international control over commercial aviation, the abolition 
of aggressive types of weapons, international aérial police force, a universal 
world state, spiritual rebirth which is indicated in the phrase—moral dis- 
armament—together all these deeply needed factors can cope with the air 
menace.” 


Funkrecht im Luftverkehr. By Heinz Gisart. (K6nigsberg: Ost- 
Europa-Verlag. 1932. pp.iv,177. Rm. 8.) This volume discusses aéro- 
nautical radio law. Radio and aéronautics have undergone a rapid and 
parallel development in recent years. These vital modern services quickly 
overleaped national boundaries. This immediately raised regulatory ques- 
tions of increasing complexity. Each service has a fundamental limiting 
factor. In radio it is interference, while in aviation it is safety. The inter- 
relation of these factors in the international and national realms requires 
regulation. Regulation is effected by treaties and statutes. This study 
approaches these regulatory forms from their historical origin, present appli- 
cation, and trend of future development. Chapter I briefly surveys the his- 
torical sequence of international regulation in both radio and aéronautics. 
The second discusses aéronautical safety and certain competing uses of 
radio. The third includes a survey of prevailing law dealing with the estab- 
lishment and operation of radio stations under the current régime. The 
final chanter considers future developments deemed by the author essential 
to the efficient codrdination of these services. Such developments include: 


= 


BOOK REVIEWS 831 


The necessity of special permission of a treaty state for the establishment of 
an aéronautical radio service, the need of close conformity to regulations, 
the requirement of special equipment and additional crew members, the 
limitation of messages to those concerning safety of flight, and the necessity 
of evolving a practicable procedure as well as the investigation and prosecu- 
tion of procedural infractions. The book is valuable for the complete col- 
lection of national and international legislation and leading authorities. 
The study contributes largely to the field. Howarp S. LeRoy 


Diritto interno e diritto internazionale nell’ ordinamento giuridico anglo- 
americano. By Cesare Grassetti. (Pavia: Instituto Pavese di Arti Grafiche, 
1934. pp. 75. Index.) Taking as its point of departure the Anglo-Ameri- 
can maxim that “international law is a part of the law of the land,” this brief 
monograph by an instructor in the University of Milan presents a critical 
analysis of familiar English and American decisions. The author concludes 
from his able review of the judicial practice that the maxim is not to be taken 
literally, and that a study of this fundamental principle involves not so much 
an analysis of the content of international law as of the limited conditions 
under which it is applied. In consequence, international law is not an inte- 
gral part of the law of the land, but is rather a source of municipal law ap- 
plied by municipal courts under special circumstances. The volume is well 
annotated, with references to the attitudes of the advocates of the monistic 
and dualistic theories of law. H. ArTHUR STEINER 


La France dans le monde. By Edouard Herriot. (Paris: Librairie Hach- 
ette, 1933. pp. 249. Fr. 12.) <A student of international relations will be 
interested in three problems briefly touched upon by the French statesman 
in the present volume. One concerns the French attitude toward the re- 
vision of the treaties of peace. The position assumed by Herriot in this 
respect is rather confused: in the introduction (p. 10), he envisages peaceful 
revision through the instrumentality of the League of Nations; in later pas- 
sages (pp. 123, 129), he clearly rejects any revision whatever. The second 
question is that of the war-debt controversy (pp. 232-242). Its treatment 
by Herriot, in the course of these ten pages, represents the most equitable 
consideration of the problem which the reviewer has yet encountered. The 
third (pp. 243-247), is a brief summary of the reasons compelling France, in 
the author’s opinion, to work whole-heartedly in the cause of international 
codperation. In the rest of the volume, Germany, Russia, Italy, and other 
countries of Eastern, Central and Southern Europe, as well as Great Britain 
and the United States, are dealt with in a series of essays. These essays are 
unsystematic and superficial and cannot be said to possess any particular 
value. BENJAMIN AKZIN 


Les Affaires de Communication devant la Cour Permanente de Justice 
Internationale. By Jan Hostie. (Reprint of an article in Revue de Droit 
International, No. 3, 1933. Paris: Editions Internationales, 1933. pp. 74.) 
This article contains critical studies of the Permanent Court’s decisions in 
the Wimbledon, Mavrommatis, and Lotus cases. In each instance the facts 
are summarized and the legal bases of the decision analyzed. The author 
disagrees emphatically with many of the views of the court in each of the 
three cases. In connection particularly with the Wimbledon and Lotus cases, 
there is a valuable exposition of international practice and of some precedents 
which were not considered by the court. Puiuip C. Jessup 
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The World Court, 1921-1934. By Manley O. Hudson. (Boston: World 
Peace Foundation, 1934. pp. viii, 302. Index. $2.50.) This very useful 
little volume by an expert on the subject contains all of the information neces- 
sary to understand the history, operation and jurisprudence of the World 
Court. It contains careful summaries of the judgments and orders of the 
court, as well as its advisory opinions, which together make up about half of 
the volume. This is followed by a complete set of “Instruments relating to 
the Court” and, in another section, the correspondence and documents regard- 
ing the “Proposed Participation by the United States.” The volume is replete 
with useful tables on Chronology, Members of the Court, Judgments and Or- 
ders, Signature and Ratification of Court Instruments, and Publications of the 
Court. The volume is packed with information for the publicist, lawyer and 
student. L. H. 


The Development of International Law by the Permanent Court of Inter- 
national Justice. (Publications of The Graduate Institute of International 
Studies, Geneva, No. 11.) By H. Lauterpacht. London and New York: 
Longmans, Green and Co., 1934, pp. xi, 111. Index.) Here is a luminous 
and penetrating contribution on the work of the Permanent Court of Interna- 
tional Justice in the form of five lectures given by Dr. Lauterpacht at Geneva 
in January, 1934. They embody a discussion of The Law Behind the Cases, 
Judicial Caution, Judicial Legislation, Effectiveness of the Law, and The 
Court and State Sovereignty. No one professing interest in the work and 
success of the court can afford to ignore them; but the perusal of them should 
follow rather than precede examination of the cases to which reference is 
made. Dr. Lauterpacht writes as a defender of the tribunal the character of 
whose labors he endeavors to explain, rather than as one seeking to make a 
critical analysis thereof. It would have betokened no unfriendliness to the 
court had he endeavored to mirror, perhaps chiefly for its own benefit, the 
precise aspects of some of its “rulings,” and its exact record on certain matters 
of interpretation. Although one may fairly differ with certain of his conclu- 
sions of fact (such as that on p. 27, to the effect that the court’s ‘desire for 
caution expresses itself in the disinclination to make pronouncements on 
controversial points where the decision can be reached in another way, and, 
generally, in avoiding as far as possible a dogmatic manner in stating the 
law”), one must also pay tribute to the earnestness and importance of the 
effort to seek and expound the philosophy that permeates the mind of this 
great tribunal. C. C. H. 


L’interpretation du Pacte Briand-Kellogg par les gouvernements et les 
parlements des Etats signataires. By André N. Mandelstam. (Paris: A. 
Pedone, 1934. pp.ii, 162. Fr.25.) This isa reprint of articles which have 
appeared in the Revue Générale de Droit International Public. General in- 
terpretation has been given to the Pact of Paris by diplomatic negotiations, 
by parliamentary debates, and by the efforts of League commissions seeking 
to harmonize it with the Covenant. There have also been four applications 
in practise. Not all of this material is presented here: the publishers state 
that a subsequent volume is to appear dealing with the efforts to harmonize 
the Pact with the Covenant of the League. This study devotes a brief first 
part to the negotiation of the Pact of Paris. Its chief contribution is its 
discussion of the parliamentary debates in the United States, France, Great 
Britain, and, more briefly, in Italy, Japan, Belgium, Poland, and Czechoslo- 
vakia. In each case, the topics considered are the value of the reservations, 
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aggression and self-defense, sanctions, pacific settlement, and the general 
estimate of the Pact by the parliament concerned. He concludes that the 
interpretations agreed upon in advance are obligatory, but the unilateral 
declarations by the United States and England are not; that the reservation 
concerning self-defense has aroused apprehension; that the absence of sanc- 
tions is universally deplored; that the provisions for pacific settlement are 
vague; and that, in general, parliaments are not enthusiastic about it. 
EaGLeTON 


Diplomatic Correspondence of the United States, Inter-American Affairs, 
1831-1860. Selected and arranged by William R. Manning. (Vol. II— 
Central America, 1831-1850, pp. xxviii, 561, index; Vol. [V—Central America, 
1851-1860, pp. xlvili, 993, index. Washington: Carnegie Endowment for 
International Peace, 1934. $5.00 each.) These two volumes of the diplo- 
matic correspondence of the United States with Central America cover an 
extremely important period. The selection and editing maintain the same 
high standards reached by the earlier volumes of this series. Turning to 
Central America, the collection embraces many important matters: the 
break-up of the Republic of Central America into the five separate republics, 
the long negotiations concerning the Nicaraguan and other canal routes, the 
repercussions of the Clayton-Bulwer Treaty upon our Central American 
diplomacy. These topics alone are enough to give these volumes the highest 
significance. The series of protests by the Central American Republics 
against the Walker expedition furnish extremely interesting reading. The 
warmth of argument and use of strong language are somewhat unusual in 
diplomatic correspondence. Nothing but the highest praise is due Dr. Man- 
ning for his editing of these documents and to the Carnegie Endowment for 
International Peace for making their publication possible. 

Fondation de VEtat Indépendant du Congo. By Robert Stanley Thomson. 
(Brussels: J. Lebégue & Cie, 1933. pp. 354. Index.) This is the most 
complete account yet written of the founding of the Congo Free State, begin- 
ning with the creation of the International African Association and ending 
with the assumption by Leopold II of the titular headship of that state, now 
a Belgian colony. The author has examined the printed documents, which 
are voluminous, together with such archive material as was opened to him. 
The point of view is generally sympathetic with the plans of Leopold, but 
the author is probably not excessive in his laudation. In general, the treat- 
ment is not strikingly original, the matter having been treated frequently by 
many writers, especially by Chapaux, Wauters, and Boulger whose Congo 
State, the best account in English, seems not to be referred to. The questions 
of international law involved in the Congo experiment are treated incidentally, 
as the work is historical rather than legal. 

La Vie Juridique des Peuples. Bibliothéque de droit contemporain sous la 
direction de H. Lévy-Ullmann et B. Mirkine-Guetzévitch. V. Espagne. 
(Paris: Librairie Delgrave, 1934. pp. x, 372. Index. Fr. 30.) This, the 
fifth volume of an important series, the results of codperative effort, will ap- 
peal especially to students of international law because of its last chapter by 
Professor Trias de Bes on the international life of Spain. The positions 
taken by Spain in both private and international law are here set forth con- 
cisely and authoritatively. Attention is particularly called to the excellent 
discussion of nationality. The book, as a whole, is excellent and up to date. 
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Professor Altamira contributes in Chapter I a careful and judicial essay upon 
Spanish constitutional law, which will be welcomed. J.S.R. 


The Report of the Japanese Maritime Law Association No. 18 (1933). 
Edited by Dr. N. Matsunami. (Tokyo: Maruzen Co. Ltd., 1934. pp. x, 
616.) The Maritime Law Association of Japan has from time to time dur- 
ing fifteen years published reports. The Association now contemplates 
making its reports a more important feature of its work. This report of 
1933 contains comment upon some of the recent drafts of the International 
Maritime Committee, which are shown in some instances to be inconsistent 
with the municipal law of Japan. There is also a section on the Constitution 
of Japan, which has been published separately by Dr. Matsunami, as well as 
some material designed to promote a better understanding of Japan and the 
Japanese. 


La Réalité des Normes: en Particulier des Normes du Droit International. 
(By Hans Morgenthau. Paris: Félix Alean, 1934. pp. xi, 251. Index. 
Fr. 30.) In Europe, jurisprudence has taken on a new and vigorous lease of 
life, largely as a result of the work of Kelsen and his followers. In this move- 
ment, legal theory is viewed as exclusively a normative science, in which the 
formal structure of legal norms and their logical relations provide the central 
problem. M. Morgenthau’s admirable study of legal norms takes Kelsen’s 
theory as its starting point. But Morgenthau rejects the basic Neo-Kantian 
element in the current doctrine which views the opposition between the 
devoir-étre and the étre as always absolute. He sees rather that it is rela- 
tive, and that this fact has vitally important consequences for legal science. 
In analyzing these consequences, he develops a theory of norms which is in 
many respects a distinct advance over current doctrine. He rejects Kelsen’s 
view that the juridical order of the state derives its normative reality by 
delegation from international law; the relation is rather one of logical sub- 
ordination. He finds that the validity of international law eventually re- 
poses, not on any fundamental norm of international law (such as pacta sunt 
servanda), but on the fundamental norm of state law, which is in turn based 
on sanctions of morals or of custom. His analysis is penetrating and his 
conclusions seem, at least to the reviewer, far more persuasive than the oppos- 
ing views of the Vienna School. FREDERICK S. DUNN 


L’Oeuvre de la Restauration Financiere sous les Auspices de la Société des 
Nations. By A. A. Poortenaar. (Amsterdam: H. J. Paris, 1933. pp. vii, 
171. Fl. 3.25.) During the decade following the war, nine schemes of re- 
construction, each involving the issue of an international loan, were carried 
out under the auspices of the League of Nations and, to a greater or lesser 
degree, under its control, in six European countries. Two of these schemes 
provided for the settlement of hordes of homeless war refugees, the remainder 
for the rehabilitation of unbalanced budgets and depreciated currencies. 
Taking up each plan in turn, the author gives a careful and detailed account 
of the whole process of preparation and execution, together with a summary 
of the clauses of the protocols and other documents in which the plan was 
embodied. Proceeding next to analysis, he distinguishes certain principles 
which appear in the main to have constituted the League’s policy in this 
reconstruction work and governed its practice, indicates the part played in 
the work by the Council, Financial Committee, and Secretariat of the League, 
and explains the functions and powers of the various commissioners, bank ad- 
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visers, and committees of control established in connection with some or 
other of the plans. Precisely what was accomplished, in terms of economics 
and finance, the author has not set out to show. He has chosen to confine 
himself, as far as possible, to a survey of how the work was accomplished, or 
to what he calls its cétés juridiques. His admiration for the League’s achieve- 
ment is not diminished by the recent recrudescence of financial maladjust- 
ment in a number of the ‘rehabilitated’ countries, or by the accompanying 
defaults on their League loans, for he ascribes these unfortunate develop- 
ments entirely to repercussions of the world crisis, in the opinion of the re- 
viewer a not wholly adequate explanation. W. H. Wynne 


L’Immunita Giurisdizionale Degli Stati Straniert. By Renzo Provinciali. 
(Padua: Cedam, 1933. pp. ii, 207. L. 22. Index.) The subject of this 
study is the jurisdictional immunity of a foreign state under the rules of in- 
ternational law. It opens with a general exposition of the contents of the 
rule, and passes to a consideration of its legal nature and source. The third 
section deals with the limitations, exceptions and departures from the rule, 
and in the final division the author discusses the rule of immunity as devel- 
oped in the internal procedural law of Italy. The rule of immunity is ex- 
plained as the reciprocal obligation of the several states to concede each to 
the other exemption from the jurisdiction of the national courts regarding 
certain matters. Evidently each state refuses to subject itself to the juris- 
diction of others; this attitude offers the best proof of the rule. As to its 
nature and source, the author criticizes rather sharply the view of Anzilotti, 
whom he represents as basing it on international practice and custom. His 
own disposition is to regard it as based on a more vital principle and closely 
connected with the fundamental source of international law—the independ- 
ence and sovereignty of the individual nation. Doubtless it is necessary in 
seeking for origins to look beyond reasons of custom or convenience, but 
much of the argument seems finely spun, and this applies especially to the 
discussion of the limitations of the rule and perhaps quite as much when the 
author seeks to relate the principles which he has evolved to the texts of the 
Code, the decisions and jurisprudence of Italy. 

La Cittadinanza degli enti morale nel diritto internazionale. By Angelo 
Piero Sereni. (Rome: Societ& Editrice Athenaeum, 1934. pp. 82.) The 
subject of this discussion is the conception of citizenship as applied to corpo- 
rations and similar artificial or moral entities. It is pointed out that a state 
will in fact extend its diplomatic protection to certain collective bodies which 
it has recognized as possessing a legal personality. This implies the exist- 
ence of a peculiar bond between state and corporation which may properly 
be described as citizenship or nationality. Reference is made to the cases in 
international law in which such a bond has been recognized and the nation- 
ality of the corporation has been accepted as the decisive factor in preference 
to the nationality of the individuals composing it. The divergent views of 
the basis on which nationality of the corporation is to be ascertained are dis- 
cussed. This is, within the limits laid down, an interesting and clearly stated 
presentation of the subject. JAMES BARCLAY 


L’Union Douaniére Austro-Allemande. By Guy de la Rochebrochard. 
(Paris: A. Pedone, 1934. pn. iv. 225. Fr. 30.) From a survey of Austro- 
German enstoms relations, the author concludes that it has been the constant 
design of Prussia, then of Germany, to use the customs union as a means of 
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annexing weaker states. He traces the more recent development of the 
Anschluss movement, and attempts to refute the arguments advanced in 
favor of political union, always falling back on the necessity of maintaining 
the balance of power in Europe. The author then passes to an analysis of 
the question of the legal compatibility of the Protocol of Vienna with Article 
88 of the Treaty of St. Germain and with Protocol No. I signed at Geneva in 
1922. He finds such compatibility to exist. While admitting that an eco- 
nomic union might reasonably be expected to lead to a political union under 
the circumstances, juridically this does not permit the conclusion that in- 
compatibility exists. It is rather difficult to follow the author in so neatly 
separating the question of law from the question of fact, as the answer to the 
legal question whether the protocol was an act of such a nature as to compro- 
mise Austria’s independence would seem to require the forming of an opinion 
with regard to the reasonable consequences of the act. It is difficult, also, to 
see how in so doing the court “dépasse les limites d’une domaine qu’elle ne 
devrait pas quitter.” The study is based almost exclusively upon French 
sources. For some reason, the author has not chosen to consult the extensive 
literature and source materials appearing in other languages. His style is 
attractive, and his narrative and argument often provocative, but one can- 
not avoid the feeling that his treatment of the subject is somewhat super- 
ficial. LELAND M. GoopricH 


Der Vorbehalt beim Abschluss vélkerrechtlicher Vertrége. By Ulrich 
Scheidtmann. (Berlin—Grunewald: Verlag fiir Staatswissenschaften und 
Geschichte, 1934. pp. viii, 80.) This is a brief but admirable study of reser- 
vations viewed in a technical, formal sense (although the author does not 
overlook the fact that questions arising are not always settled according to 
strict legalism). Discussion is directed to the nature and kinds of reserva- 
tions, the times for formulating and establishing them, their legal effect, their 
modification or abrogation, and intra-state procedure for dealing with them. 
There is a threefold classification of treaties according to the admissibility 
of reservations limiting their operation. The reservation is presented as an 
Institut of treaty law, which serves as a means of reconciling needed legal 
rules with special interests affecting political relations. Rospert R. WILson 


The United States in World Affairs in 1933. Prepared by W. O. Scroggs 
and the Research Staff of the Council on Foreign Relations. (New York: 
Harper & Bros., 1934. pp. xxxvi, 324. Index. $3.00.) The crowded events 
of the year 1933, marking in certain respects a significant departure from the 
traditional policies of the United States in its foreign relations, make the 
appearance of this annual survey and interpretation all the more welcome. 
This year the volume is primarily the work of William O. Scroggs and Charles 
Merz, although the name of the former alone appears on the title page as 
indicating the chief contribution. The authors had the advantage of the 
editorial advice of Walter Lippmann, who also contributes an introduction 
surveying the material as a whole. The treatment follows that of the earlier 
volumes in the series, being primarily topical, but chronological within the 
topics. Outstanding among the topics are the relations of the United States 
to the Disarmament Conference, the effects upon foreign countries of the 
departure from the gold standard, the World Economic Conference, Cuba 
and the Caribbean, and the Far East and Russia. A valuable feature of the 
method followed in the survey is not only the care for accuracy and balance 
which marks the description of events, but the frequent quotation of phrases 
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from documentary material which gives to the text a graphic character and 
unusual readable qualities. The appendices furnish excellent material for 
further study. C.G.F. 


Kommentar zum Wechselgesetz. By Martin Stranz. 13th ed. (Berlin 
and Leipzig: Walter de Gruyter & Co., 1934. pp. xii, 835. Rm. 24.) This is 
a new edition of the well known Staub-Stranz commentary on the law of 
negotiable instruments, edited by one of the co-authors of the previous edi- 
tions. The present edition contains much new matter in that it is built up 
principally about the new German law on bills and notes, of June 21, 1933. 
This legislation has been enacted to conform to the Geneva Convention of 
June 7, 1930, for the international unification of the law of bills and notes, 
which has now been ratified by Germany (October 3, 1933) and by ten other 
nations. The commentary follows the method of the previous editions in 
giving the text of the new legislation with the pertinent discussion and refer- 
ences after each article. 

Le Avarie Comunt. By Andrea Taenzer. (Trieste: Libreria Minerva, 
1934. pp. 83.) This is an essay upon General Average as practised under 
the provisions of the Italian Commercial Code and the so-called York- 
Antwerp rules. Attention is given to the modifications introduced by the 
Stockholm Conference of the International Law Association in 1924 and the 
extent to which these rules are now accepted, especially in shipment of cargoes 
between Italy and the United States. A. K.K 
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